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[H. R. 3159, Fifty-ninth Congress, first session.] 

A BILL to limit the effect of the regulation of commerce between the several States 
and with foreign countries in certain cases. 

JBe it enacted hy the Senate and Hmise of Representatwes of the United 
States of America in Congress assenihled^ That all fermented, distilled, 
or other intoxicating liquors or liquids transported into any State or 
Territory for delivery therein, or remaining therein for use, consump- 
tion, sale, or storage therein, shall, upon arrival within the boundary 
of such State or Territory, before and after delivery, be subject to the 
operation and effect of the laws of such State or Territory enacted in 
the exercise of its police powers to the same extent and in the same 
manner as though such liquids or liquors had been produced in such 
State or Territory, and shall not be exempt therefrom by reason of 
Jbeing intoduced therein in original packages or otherwise. 

Sec. 2. That all corporations and persons engaged in interstate com- 
merce shall, as to any shipment or transportation of fermented, dis- 
tilled, or other intoxicating liquors or liquids, be subject to all laws 
and police regulations with reference to such liquors or liquids, or the 
shipment or the transportation thereof, qf the State in which the place 
of destination is situated, and shall not be exempt therefrom by reason 
of such liquors or liquids being introduced therein in original packages 
or otherwise; but nothing in this act shall be construed to authorize 
a State to control or in any wise interfere with the transportation of 
liquors intended for shipment entirely through such a State and not 
intended for delivery therein. 



[H. R. 13655, Fifty-ninth Congress, first session,] 

A.BILL to limit the effect of the regulation of commerce between the several States 
and Territories in certain cases. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America vn Con^gress assembled^ That the interstate-commerce 
character of all shipments of intoxicating liquors, including ale, wine, 
and beer, from one State or Territory into another State or Territory 
shall terminate immediately upon their arrival within the boundary of 
the State or Territory in which the place of destination is situated and 
before the delivery of said liquors to the consignee, and said liquors 
and all corporations and persons engaged in such shipment shall then 
become subject to the operation and effect of the laws of such State or 
Territory enacted in the exercise of its police powers to the same 
extent and in the same manner as though such liquors had been pro- 
duced in such State or Territory, and shall not be exempt theren*om 
by reason of being introduced therein in original packages or otherwise: 
^rovided^ That shipments of such liquors entirely through a State or 
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4 COMMERCE BETWEEN THE SEVERAL STATES, ETC. 

Territory and not intended for delivery therein shall not be subject to 
the provisions of this act, nor shall this act authorize the infringement 
of the right of common carriers to continuously transport such mer- 
chandise from without such State to a station therein. 

Sec 2. That in all such shipments to be paid for on delivery com- 
monly called C. O. D. shipments the sale shall be held to be made at 
the place of destination, or where the money is paid or the goods 
delivered. 



[H. R. 13856, Fifty-ninth Congress, first session.] 

A BILL to prohibit express companies and other common carriers from importing 
from foreign countries into certain localities of the United States and from trans- 
porting from one State into certain localities of another State intoxicating liquors 
when carried to be delivered with the charge to collect on delivery. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assembled. That express companies 
and other common carriers are prohibited from importing into the 
United States from any foreign country and from transporting into 
one State from another State any spirituous, malt, or vinous liquors 
forbidden by the laws or police regulations of a State to be sold 
therein, or prohibited by law to be sold in the county or municipality 
whither they are transported, when such spirituous, vinous, or malt 
liquors so imported into the United States or so transported into such 
State, county, or city are carried collect on delivery, or in any man- 
ner so that the carrier thereof is charged with the duty of collectings 
money in payment for the same or of doing any other act as agent for 
the seller necessary to complete Or perfect the sale. 

Sec 2. That any express company or other common carrier which 
shall violate the provisions of this act shall be guilty of a misdemeanor, 
and, upon conviction, shall be subject to a fine of five hundred dollars 
for each offense committed. Any agent of any express company or 
common carrier who shall, in violation of the provisions of this act, 
deliver to any person in any such State or community as is described 
above any of the said articles carried in the manner herein forbidden 
shall be guilty of a misdemeanor and subject to a fine of not less than 
twenty-five nor more than one hundred dollars for each offense or to 
imprisonment for not less than ten nor more than sixty days, or to 
both fine and imprisonment, in the discretion of the court. 

Sec. 3. That tnis act shall go into effect upon and after the date of 
its passage. 



[H. R. 16479, Fifty-ninth Congress, first session.] 

A BILL to make spirituous, malt, vinous, and intoxicating liquors of all kinds, in 
interstate commerce, a special class in such commerce, and to regulate in certain 
cases the transportation and sale thereof. 

Be it enacted hy the Senate and House of Representatives of the United 
States of America in Congress assembled^ That spirituous, malt, vinous, 
and intoxicating liquors of all kinds, when a part of interstate com- 
merce, shall be a special class in such commerce, and the transportation 
and sale thereof shall be specially subject to the control and direction 
of Congress, and that any railroad company, express company, or other 
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common carrier, or other person who shall, in connection with the trans- 
f, portation of spirituous, vinous, malt, and intoxicating liquors of all 
kinds from one State or Territory into another State or Territory, col- 
lect on, before, or after delivery, from the consignee or other person, 
the purchase price, or any part thereof of such liquors, or who shall 
in any manner act as the agent of the consignor or seller of such 
liquors for the purpose of selling or completing the sale thereof, sav- 
ing only in the actual transportation and delivery of the same, shall 
be subject in so doing to all the police powers of the State or Ter- 
ritory into which such liquors are transported and delivered, and for 
this purpose in all cases of the sale of spirituous, vinous, malt, and 
intoxicating liquors of all kinds, in interstate commerce, where the 
same is sold '^ Collect on delivery," the place of delivery shall be 
deemed and held the place of sale. 



Committee on the Judiciary, 

House of Representatives, 
Wednesday, February 21, 1906. 
The committee met at 10.30 o'clock a. m., Hon. John J. Jenkins in 
the chair. 

The committee thereupon proceeded to the consideration of House 
bills 3159, 13655, 13856, and 16479. 

The Chairman. The committee will be in order. Mr. Dinwiddle 
will take charge of the side favoring this legislation, and Mr. Hexamer 
will look after the other side of it. Owing to the fact that Mr. 
Williams, a Member of Congress, has to go away to-morrow morning, 
he will be heard first this morning. 

We will hear you now, Brother Williams. 

8TATEHENT OF HON. JOHN SHARP WILLIAMS, REPRESENTA- 
TIVE FROM MISSISSIPPI. 

Mr. Williams. Mr. Chairman and gentlemen of the committee, the 
bill to which I shall direct your attention is H. R. 13856, and I will 
read it, in order that the committee may ixiWj understand its exact 
provisions [reading]: 

''*' Be it enacted^'* etc, ''That express companies and other common 
carriers are prohibited from importing into the United States from 
any foreign country and from transporting into one State from 
another State any spirituous, malt, or vinous liquors forbidden by the 
laws or police regulations of a State to be sold therein, or prohibited 
by law to be sold in the country or municipality whither they are 
transported, when such spirituous, vinous, or malt liquors so imported 
into the United States or so transported into such State, county, or 
city are carried collect on delivery, or in any manner so that the car- 
rier thereof is charged with the duty of collecting money in payment 
for the same, or of doing any other act as agent for the seller neces- 
sary to complete or perfect the sale." 

Section 2 merely prescribes the penalty in accordance with other 
penalties in the interstate-commerce act. 

Now, Mr. Chairman, the object of this legislation, in my opinion, is 
to do that which was sought to be done by the Congress of the United 
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States in the enactment of the so-called Wilson Act, which followed 
upon the decision of the Supreme Court in the so-called Original 
Package cases, to some parts of which 1 shall direct the attention of 
the committee in a moment. 

The words of the original Wilson Act are very broad. They sub- 
ject to the police powers of the States all vinous, spirituous, and malt 
liquors transported into a State — mark how broad the language is — ' ' for 
sale, consumption, or storage." Now, Mr. Chairman, it is evident to 
you as a lawer that an express company acts as a common carrier up 
to the point where it has brought the packasfe into the place of deliv- 
ery. Then, when it holds it there in order that the conditions of 
delivery may be complied with, it has ceased to act under the liabilities 
of a common carrier and begins to act under the liabilities of a ware- 
houseman, and it is storing flie liquor. 

It is also evident to you, Mr. Chairman, that whatever may be the 
technical law of the case, in the court of ethics and of fact, when one 
person, natural or artificial, undertakes to perform a service for another 
and undertakes as a part of that service to do a part of the work which 
the other man otherwise would have to do, the first person is acting as 
agent for the second. It is evident that in the court of ethics and of 
fact an express company which undertakes to deliver certain goods, 
but, prior to delivery, to see to it that certain payments are made, is 
acting for the pui-pose of collecting the monej^ as the agent of the 
shipper. 

It is sometimes well, Mr. Chairman, to know the animus of the 
witness. I am not a prohibitionist. I sometimes think I would, per- | 
haps, be a better man if I were; but I am not. But I am, perhaps, i 
an almost fanatical advocate of local self-government. I believe j 
thoroughly that the maintenance of liberty everywhere depends upon ' 
the very largest possible measure of local self-government, and 
especially in cases affecting the health and morals of the people, so | 
called police cases; that they ought to be regulated altogether by the i 
locale as far as it is possible to have them regulated in accordance , 
with the laws, including the organic law of the country in which you 
live. That is my standpoint toward this matter. I 

It seems to me that the Supreme Court made a mistake in two cases. | 
However, it never lies in a lawyer's mouth to make his guess against 
the guess of the court, because the court has the last guess and the 
ultimate guess and the controlling guess about law points. 

I want to call your attention first, Mr. Chairman, to this point: In 
this case of the express company (there were two cases against the 
State of Iowa, decided at the October term, 1904) the Supreme Court 
seems to have had it in its mind that a decision in that particular mat- 
ter might have affected a vast body of commerce, bills of lading com- 
merce, where the collection was to be made later on — all C. O. D. deliv- 
eries of every description, no matter what the subject-matter of deliv- 
ery. It seems to me to have neglected to consider the fi^re which the 
Wilson Act itself cut in that matter. Already this particular subject- 
matter of alcoholic liquors had been segregated, by the Wilson Act 
itself, from the great body of things which were carried in interstate 
commerce. Congress had concluded, in its wisdom, that this subject- 
matter ought to be treated from a different standpoint and in a differ- 
ent way. The Supreme Court seems to me to have taken no cogni- 
zance of that matter, and it seems not to have been dwelt upon by the 
attorneys below, except by one, in a rather cursory way. 



GOMMEBGE BETWEEN THE BEVEBAL STATES, ETC. 7 

Mr. LiTTLEFiBLD. What are those cases, please? 

Mr. Williams. One of them is the case of the American Express 
Company v. Iowa; the other is the case of the Adams Express Com- 
pany V. Iowa. I will read later on parts of the decisions that will bring 
out the points I am making. 

Mr. Henry. What rejoort do you read from? 

Mr. Williams. The Original Package Case, in 196 D. S. I will 
read later the parts of these decisions that in my opinion reenf orce 
what I am saying to you. 

A great deal has been said about the power of Congress to delegate 
to a State, as it is expressed, " the interstate-commerce power." That 
is not a fair expression of what was sought to be done in the Wilson 
Act or of what is sought to be done in this bill. 

The court having decided that the States, notwithstanding their 
police power, could not make certain regulations, Congress was 
resortea to, not to delegate to the States the right to make them, but 
to make the regulations themselves, and if they happened to be coop- 
erative with the State regulations all the better. That did not vitiate 
the action of Congress in the slightest degree. And that Congress 
has power to pass such legislation as it chooses, even though it does it 
with the express view of aiding the State, there can be, in my opinion, 
no doubt from reading the Original Package case, certain parts of 
which I will read later on. In fact, we have already in that case 
attempted to do what I am trying here to complete. 

I understand that in one of Mr. Littlefield's bills there is a provision 
declaring the situs of a C. O. D. delivery sale to be at the place of 
delivery; and it may be thought by some of you that that will meet 
this evil. But I will read you in a moment from this case of the 
Express Company v. Iowa to show you that the court said in that case 
that however that might be, whatever might be the place of sale, 
whether in Iowa or whether in Illinois, it was not necessary to pass 
upon; that the contract for sale and delivery, which was the interstate- 
commerce contract, undoubtedly took place in the State of Illinois. 
So that in that case, even if the court had determined that the sale 
itself was a sale in Iowa, it would still have held that the interstate- 
commerce clause of the Constitution shielded and protected the trans- 
action, because the contract to sell and deliver was undoubtedly made 
in the State of Illinois. There is nothing that can meet the evil that 
I am coming to now except the direct legislation proposed in this bill, 
although that provision will be of the highest utility in many other 
ways. 

What is the evil? I hear a great many people say that the States 
are coming to Congress because they are acknowledging their own 
ineffectiveness and impotency, their own inability, to execute their 
own laws. There has never been but one thing that has prevented a 
majority of the counties in the State of Mississippi from executing 
their local-option laws, and that was the interstate-commerce clause 
of the Constitution of the United States and the decisions of the 
courts thereupon. We are not asking you to help execute them, 
although if we did it would be no shame that we should. Whj^ should 
it be a charge against national legislation that it is cooperating with 
State legislation for the purpose of accomplishing a State legislative 
purpose? 

Now, in how far is dealing in liquor lawful and in how far is it 
unlawful? 
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It is a lawful business sometimes and sometimes it is an unlawful 
business. It is not made lawful or unlawful by act of Congress, 
except in the District of Columbia, the Territories, the military reserva- 
tions, and on shipboard. It is made unlawful, where unlawful at all, 
by the act of a State, or, under State law, by the act of a community 
in a local -option election. Wherever it is unlawful Congress certainly 
ou^ht not to contribute to its carrying on. It ought not to contribute 
to its carrying on either by legislative action or by legislative non- 
action. And that is what the Congress of the United States thought 
in passing the Wilson Act. That matter 1 will come to. That the 
power of Congress to pass legislation of this sort is undoubted I will 
not say; but that the power of Congress to pass it is the better opinion 
I will assert, and I think I can show that from the Original Package 
case. I myself have no doubt about the power of Congress to regu- 
late interstate commerce as fully as it can regulate foreign commerce. 
They are both given in the same clause in the Constitution in the same 
breath, and they go exactly to the same limit. 

I have no doubt that Congress can regulate interstate commerce 
except where it clashes against the police power of a State to regulate 
the public health and the public morals. It seems to me that origi- 
nally the Supreme Court ought to have held — it did not — that with 
regard to the sale of liquor it fell in the same category as quarantine 
matters and matters of that sort, because by the universal consensus 
of the legislative mind, not only here but in Great Britain and every- 
where else in the world, not only among the English-speaking race, but 
elsewhere, the subject-matter had been set aside in a special category 
as, in the common opinion, having a tendency to injure public health 
and public morals. And even those of us who are not total abstainers 
or prohibitionists know that it has no great tendency to the contrary, 
at any rate. 

Now, Mr. Chairman, upon this question of the impotency of the 
State, I want to tell the committee something that took place in my 
own little town. My son-in-law is mayor of the town — quite a young 
fellow, not a prohibitionist himself, but believing that it is alwavs a 
gentleman's duty when in oflScial position, to execute the laws what- 
ever they are, whether they are laws that he would have voted for or 
not. He proceeded to attempt to execute the prohibition laws in that 
little town. We had about 19 so-called "blind tigers." In less than 
six months — less than three months, in fact — there were not any, and 
we went along without any until the Supreme Court decided this very 
identical case. 

Drummers would come there and they would say that they could not 
get a drink of anything for $5. You could not pay a hotel porter $5 
and get a drink. It was impossible to get one in the little town. 
Immediately upon the decision of this case the express company 
became a warehouse for the receipt and retention of liquor shipped 
sometimes to A and B and C, sometimes shipped to No. 1 and No. 2 
and No. 3, in that way, and this man or that or the other would come 
around with an authority from the man who was identified by the 
liquor seller's letter as No. 1, 2, or 3 and get out his jug of whisky. 
The administration was of course rendered absolutely helpless, because 
you will see in a moment that the Supreme Court of the United States 
not only decided in one of these express company cases that the local 
oflScer could not seize and destroy the stuff under the State law, but 
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that the law of the State declaring the keeping of whisky for sale a 
nuisance could not be executed for the same reason. 

Mr. Alexander. May I ask you a question, Mr. Williams? 

Mr. Williams. Certainly, sir. 

Mr. Alexander. Suppose you live in a prohibition State and a 
prohibition county; you go up to Cincinnati and buy a jug of whisky, 
and pay for it to be shipped to your home. 

Mr. Williams. Yes; this bill does not interfere with that. I am 
not seeking to interfere with that, and I do not think it ought to be 
interferred with. Now, right there, the question may be asked why 
one stands on a different ground from another, and I will tell you. 

The man who is ordering a jug of whisky or a case of beer or a case 
of wine for his own consumption either pays for it or receives it to be 
remitted for in the ordinary course of business. It is not sent to him 
C O. D. There is not one case in a hundred where that is the case. 
The man who is engaged in the illicit selling of whisky in the commu- 
nity contrary to the law of that particular community generally has it 
shipped C. O. D. for two reasons: First, 1 am sorry to say, he is not 
the character of man that the whisky company would like to credit 
upon a general account, so he must pay for his goods before he gets 
them out; secondly, he is generally not the man that can remit for a 
large quantity of liquor at once. You will find in one of fhese cases 
here in the Supreme Court that the shipment was of goods to the value 
of $500 or $600. 

Therefore the whisky is shipped to the express company, and the 
man takes it out as he sells it, or other people take it out as he sells it 
to them upon his order for delivery, you understand. So that the 
liquor dealer in the other State is enabled to do business with this man, 
and he could not do business with him upon any other basis except the 
C. O. D. basis — first, because the man can not remit (he seldom nas a 
large enough amount of money to pay for a large quantity), and sec- 
ondly, because the liquor house would not credit him. 

Mr. Henry. Does your State local option or prohibition law attempt 
to prevent, or do you know of any State local-option law that does 
attempt to prevent, an individual from shipping liquor into his home 
for his own consumption and use? 

Mr. W^iLLiAMS. No, sir; and I know of none that does. 

Mr. Henry. Your statute does not touch that point at all? 

Mr. Williams. Oh, no. No law in any State, so far as I know, ever 
has attempted to do that. 

Mr. Clayton. You do not think that such a law would be valid, do 
you? 

Mr. Williams. I do not know whether it would be valid or not. 1 
do not know about that, but I think it would be very unwise and very 
tyrannical and very oppressive. I do not think any government under 
the sun has the right to do that. A government has a right to pro- 
nounce a business unlawful and illegal and to prevent that business 
from being carried on if, in the opinion of the government, it is dan- 
gerous to public health or morals. 

Mr. Henry. I think several State courts have held that could not 
be prevented anyhow. 

Mr. Williams. I think it could be prevented; but whether it could 
or not, nobody has ever thought of doing it. 

Mr. Gillett. Would not the bill that you have here have the effect 
of preventing its being shipped to a person for his own personal use. 
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Mr. Williams. Oh, no; no, sir. 

Mr. Henry. Your bill says "to be sold therein," does it not? 

Mr. Williams. Oh, it stops the whole C. O. D. business. 

Mr. Henry. It says "to be sold therein," not for consumption, but 
shipped into the the State 'to be sold therein T' 

Mr. WiLUAMS. Yes; but this bill is confined altogether to the C.O.D. 
business, you understand. 

Mr. GiLLETT. It is a little different from the other bill that was. 
presented ? 

Mr. Williams. Yes, sir; it is confined to C. O; D. transactions. 

Now, Mr. Chairman, I am addressing a body of lawyers; and, by 
the way, without giving you any "taffy," I doubt whether there is an 
equal body of lawyers anywhere much superior to you as lawyers, and 
therefore it is not necessary for me to go into all the legal details of 
this matter. 

This question is sometimes asked: "If you start upon this legisla- 
tion, where will it end?" Some gentleman the other d!ay said: " Why,, 
do you think that Congress would have a right to forbid the shipment 
of flour or meal or bread or meat into a State C. O. D. ?" I answered, 
with that frankness that I attempt always to possess myself of, that I 
thought Congress would have the power to do it, but that Congress 
would never be fool enough to do it. And when you ask the question 
where these things are to end, the answer is: "They are to end where 
they begin, in the common sense and discretion of Members of Con- 
gress, who are sent here by the people, who are not presumed to send 
fools." It will end where it begins, in the discretion of Congress; 
and there is no danger whatsoever of Congress ever treating things 
that are healthful and necessary to life in the same way that it treats, 
things that are per se harmful, or subject to abuse, at any rate, or with 
a tendency to abuse that makes them harmful. 

Mr. Parker. Whj^^ should not all articles delivered C. O. D. be 
subject to the police power? Take unhealthy flour, or opium, for 
instance. 

Mr. Williams. Oh, well, if it is unhealth}'^ flour it is already sub- 
ject to it. 

Mr. Parker. Or take cigarettes, for instance. 

Mr. Williams. If it is unhealthy flour it is already subject to it. 
I do not suppose there is a State in the nation with any police regu- 
lations at all that can not destroy spoiled flour and prevent it from 
being sold, and not only prevent it from being sold, but punish the 
man who sells it. 

Mr. Parker. I am speaking of the delivery under interstate com- 
merce; they can not stop it until it is delivered. 

Mr. Williams. Whether they can or not, that would be a question 
for the discretion of Congress; and the question that I am now putting 
to your discretion is this particular question. 

Mr. LiTTLEFiELD. Your proposition is that it would be a question 
as to whether the occasion existed for the exercise of this broad power? 

Mr. Williams. Oh, of course, if the danger is sufficiently great, 
if the crisis is sufficiently acute. Congress can exercise the power which 
it undoubtedly has; and if it is not. Congress will not exercise it. In 
a matter of this sort it will require great abuse to make Congress exer- 
cise it. 

Now, Mr. Chairman, the abuse has been there. I know whereof I 
speak, personally. I am not a prohibitionist, but I do not like the 
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idea of letting outside authority turn my little town into what it does 
not want to be. Whether it is wise or unwise to make a local-option 
law, the law, after it is once put upon the statute books, ought to be 
executed, and there ought to be no action or nonaction upon the part 
of the Congress of the United States that would interfere with its 
execution by the local authorities. What we say here is, Let the State 
alone: leave it free to execute its law, and to do what, Vn my opinion, 
the Wilson Act sought to do, and what the members of Congress who 
voted for it thought thej^ had done by its enactment. 

I do not think there is any trouble about the power. The only 
question is, Will you exercise the power? 

It is said by some — I do not know why — that it will not help the 
situation. If it will not help the situation, it is rather curious that 
everybody who is in favor of the execution of the law — the prohibi- 
tionist because they are in favor of the law; other people who are not 
prohibitionist because they are in favor of the execution of law — wants 
the legislation; while all the liquor sellers and the beer men and the 
whisky men and the representatives of districts that are devoted to 
beer selling and whisky selling are opposing the legislation. It seems 
to me that is sufficient upon that particular point. 

Now a few words about the law. 

Mr. Alexandeb. Mr. Williams, your bill does not inhibit the sale 
of liquor. Liquor may be carried in by an express company and left 
at a wholesale store? 

Mr. Williams. No, sir. 

Mr. Alexandeb. And then sold? 

Mr. Williams. No, sir. 

Mr. Alexandeb. Your bill does not prohibit that? 

Mr. Williams. My bill does prohibit its being delivered C. O. D. 
in the prohibition territory. 

Mr. Alexandeb. I know; but suppose it is not delivered C. O. D. 

Mr. Williams. Oh, well, it does not interfere with that. Any man 
outside can ship liquor in. This interferes only in these CO. D. 
cases. The idea in my mind was that in a case of this sort — as a mat- 
ter of fact and as a matter of ethics the express company is acting as 
the agent for the foreign liauor seller for the purpose of completing 
the transaction of sale by collecting the money. 

The idea in my mind was that if the State had made the business 
unlawful there the shield of protection of the interstate-commerce 
clause ought not to be thrown about a corporation so that it could act 
as the agent of anybody else in order to do an unlawful thing. In 
other words, that without legislation of Congress, Congress was help- 
ing the liquor seller in the foreign State to violate the law of the State 
by enabling a common carrier te act as his agent. And as a matter of 
fact these express companies are engaged in the liquor-selling business 
as agents of the seller. I do not mean that they get any profit out of 
selling the liquor, you understand; all thev get out of it is their trans- 
portation charge; but without them this thing could not go on. They 
are as necessary a link in the transaction as the original seller or the 
ultimate consignee. 

Now, gentlemen, I want to go back to the old case of Leisy v, Har- 
din, which was the Original Package case. I suppose you all remem- 
ber the facts in that case. That was a case where intoxicating liquors 
were seized under the law of the State and were destroyed. There 
were 122 quarter barrels of beer, 171 eighth barrels of beer, 11 sealed 
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cases of beer, and the whole value ran up to some nearly $900. The 
thing upon the very face of it was not sent to anybody for the purpose 
of consumption, and it was a fraud ab initio. I will not read the facts 
in the case, because I take it for granted that you all know about what 
they were. Now, there are some utterances there that I want to call 
your attention to. 

First, to the law of the State. It was said the other day that the 
States could pass laws. Why, they passed all the laws — and 1 will 
read you this particular law in a minute to show you how strict it was. 
The State of Mississippi punishes the agent of the seller — ^just exactly 
what the express company in this case practically is. They have also 
a punishment for one who acts as agent of the buyer. The express 
company certainly is one or the other of these two things; and yet, 
shieldea by the interstate-commerce clause, it could not be punished. 

This is the State section upon which the Supreme Court decided, 
and I read it to you to show you how strict it was: 

'' No person shall manufacture or sell, by himself, his clerk, steward, 
or agent, directly or indirectly, any intoxicating liquors except as 
hereinafter provided. And the keeping of intoxicating liquor, with 
the intent on the part of the owner thereof, or any person acting 
under his authority, or by his permission, to sell the same within this 
State contrary to the provisions of this chapter, is hereby prohibited, 
and the intoxicating liquor so kept, together with the vessels in which 
it is contained, is declared a nuisance, and shall be forfeited and dealt 
with as hereinafter provided." 

Certainly the State could not have any more law upon that question. 

Then section 1553 of the code of Iowa forbade any common carrier 
to bring within the State of Iowa for any person or persons or cor- 
porations any intoxicating liquors from any other State or Territory 
of the United States without being first furnished with a certificate 
under the seal of the county auditor certifying that the consignee or 
person to whom such liquor was to be transported, conveyed, or 
aelivered was authorized to sell intoxicating liquors in such State. 
That was declared absolutely unconstitutional, and, in my opinion, it 
undoubtedly was. 

Now let us see the opinion of the court in that case, so that we may 
come to the exact point. I will read this part of it [reading]: 

" The power vested in Congress ^ to regulate commerce with foreign 
nations, and among the several States, and with the Indian tribes,' is 
the power to prescribe the rule by which that commerce is to be gov- 
erned, and is a power complete in itself, acknowledging no limitations 
other than those prescribed in the Constitution. It is coextensive 
with the subject on which it acts and can not be stopped at the external 
boundary of a State, but must enter its interior and must be capable 
of authorizing the disposition of those articles which it introduces, so 
that they may become mingled with the common mass of property 
within the territory entered. 

''And while, by virtue of its jurisdiction over persons and property 
within its limits, a State may provide for the security of the lives, 
limbs, health, and comfort of persons and the protection of property 
so situated, yet a subject-matter which has been confided exclusively 
to Congress by the Constitution is not within the jurisdiction of the 
police power of the State, unless placed there by Congressional action." 
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Mark that language, now — "unless placed there by Congressional 
action." [Reading :] 

" The power to pass laws in respect to internal commerce, inspection 
laws, quarantine laws, health laws, and laws in relation to bridges, 
ferries, and highways belongs to the class of powers pertaining to 
locality, essential to local intercommunication, to the progress and 
development of local prosperity, and to the protection, the safety, and 
the welfare of society originally necessarily belonging to and upon the 
adoption of the constitution reserved by the States, except so far as 
falling within the scope of a power confided to the General Govern- 
ment. Where the subject-matter requires a uniform system as between 
the States, the power controlling it is vested exclusively in Congress 
and can not be encroached upon by the States; but where, in relation 
to the subiect-matter, different rules may be suitable for different 
localities, the States may exercise powers which, though they may be 
said to partake of the nature of the power granted to the General 
Government, are strictly not such, but are simply local powers, which 
have full operation until or unless circumscribed by the action of 
Congress in effectuation of the general power." 

I want to call your attention to everything in this decision which 
shows the power of Congress to act in cooperation with the States. 
[Beading:] 

"Whenever, however, a particular power of the General Govern- 
ment is one which must necessarily be exercised by it and Congress 
remains silent, this is not only not a concession that the powers reserved 
by the States may be exerted as if the specific power had not been 
elsewhere reposed" 

And in making this distinction between these two different subject- 
matters the court in this case put liquor selling within the second class 
of those things that were national and those things that were a part of 
interstate commerce. Now, with regard to that class of things, the 
court say: 

" Whenever * * * Congress remains silent, this is not only not 
a concession that the powers reserved by the States may be exerted as if 
the specific power had not been elsewhere reposed, but, on the con- 
trary, the only legitimate conclusion is that the General Government 
intended that power should not be affirmatively exercised." 

In other words, as long as Congress remains silent and does not 
enact any legislation upon this topic, in the opinion of the Supreme 
Court of the United States, that is to be construed as the expression of 
the intention upon the power of Congress that the power should not 
be exercised by the State, and the action of the State can not be per- 
mitted to effect that which would be incompatible with such intention — 
that is, such assumed intention. [Reading:] 

"Hence, inasmuch as interstate commerce, consisting in the trans- 
portation, purchase, sale, and exchange of commodities, is national in 
its character, and must be governed by a uniform system, so long as 
Congress does not pass any law to regulate it or allowing the States 
so to do, it thereby indicates its will that such commerce shall be free 
and untrammeled." 

The court goes on to say that in Brown v, Maryland, another case, 
the act of the State legislature drawn in question was held invalid as 
repugnant to the prohibition of the Constitution upon the States to lay 
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any impost or duty upon imports or exports, and to the clause granting 
the power to regulate commerce. They say that in that case Congress 
had acted, and acted fully, upon the subject of importations, ana that 
case is to be distinguished from some interstate-commerce cases, Con- 
gress not having acted fully or at all as to that particular question as 
to interstate commerce. 

Now, there is something else here I want to read you. 

The Supreme Court (Mr. Justice Matthews pronouncing the opinion) 
in the case of Bowman v. Chicago and Northwestern Railroad uses this 
language: 

" 'Any State, Territory, district, city, or town within the United 
States' should not be prevented by the language used ^ from regulating 
or from prohibiting the traflSc in or transportation of those substances 
between persons or places lyin^ or being within their respective ter- 
ritorial limits, or from prohibitmg the intrbduction thereof into such 
limits for sale, use, or consumption therein.' " 

This language, he says, is referred to as indicative of the intention 
of Congress that the transportation of commodities between the States 
shall be free, except where it is positively restricted by Congress 
itself, or by States in particular cases by the express permission of 
Congress. 

I read you that because 1 want you to see how far the court has 
gone, not only in the line of saying that Congress could pass affirma- 
tive laws which in their spirit and tendency and eflfect would be coop- 
erative with the State regulation, but that Congress could delegate to 
the State the power to control the particular question, upon the tneory, 
I suppose, that the action of the State legislature would become just 
as much the act of Congress as if set out m the act itself. But, at any 
rate, that is as far as they go in that particular line. 

Mr. Pabker. May I ask 3"ou a question, Mr. Williams? 

Mr. WiixiAMS. 1 es, sir. 

Mr. Parker. It is not a release rather than a delegation? 

Mr. Williams. 1 have just said, a moment ago, that we never had 
thus far delegated, and this bill aoes not undertake to delegate; but 
while 1 was going into that matter I wanted to show you how far the 
Supreme Court had "squinted'' even, toward that. 

Mr. Parker. But they release that- power to the State? 

Mr, Williams. Oh. undoubtedly that is not a delegation. This is 
an affirmative act of Congress bearing upon a corporation engaged in 
interstate commerce, and saying that it shall not do a certain thing. 

Mr. Parker. I am not talking of that. Has not Congress the right 
to release its own power over it to the State, rather than to delegate 
it? 

Mr. Littlefield. That is, to remove the inhibition? 

Mr. Williams. I am just reading that to show how far the Supreme 
Court had gone in expressing an opinion just to that effect. 

Here, again, let me read this part of the opinion in Leisy v. Hardin 
[reading]: 

"The conclusion follows that, as the grant of the power to regulate 
commerce among the States, so far as one system is required, is exclu- 
sive, the States can not exercise that power without the assent of 
Congress and, in the absence of legislation, it is left for the courts to 
determine when State action does or does not amount to such exercise, 
or, in other words, what is or is not a regulation of such commerce." 
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Now, gentlemen, I hate to weary you with reading this. I will have 
to read this, 1 think, because some of it leads up to the balance; and I 
<»n not read the particular thing 1 want without leading up to it. 

In Mugler v. Kansas the court said that it could not "shut out of 
view the fact, within the knowledge of all, that the public health, the 
public morals, and the public safety may be endangered by the general 
use of intoxicating drinks; nor the fact, establish^ by statistics acces- 
sible to every one, that the idleness, disorder, pauperism, and crime 
existing in the countrj^ are, in some degree at least, traceable to this 
evil." And that "if in the judgment of the legislature (of a State) 
the manufacture of intoxicating liquors for the maker's own use, as a 
beverage, would tend to cripple, if it did not defeat, the effort to 
guard the community against the evils attending the excessive use of 
such liquors, it is not for the courts, upon their views as to what is 
best and safest for the community, to disregard the legislative deter- 
mination of that (question. * * * Nor can it be said that govern- 
ment interferes with or impairs anyone's constitutional rights of lib- 
erty or of property, when it determines that the manufacture and sale 
of intoxicating drinks, for general or individual use, as a beverage, 
are, or may tecome, hurtful to society, and constitute, therefore, a 
business in which no one may lawfully engage." 

Now, listen especially to this. 1 want your attention to this part of 
it, Mr. Chairman. [Reading:] 

" Undoubtedly it is for the legislative branch of the State govern- 
ments to determine whether the manufacture of particular articles of 
traffic, or the sale of such articles, will injuriously affect the public, 
and it is not for Congress to determine what measures a State may 
properly adopt as appropriate or neejdful for the protection of the 
public morals, the public health, or the public safety; but notwith- 
standing it is not vested with supervisory power over matters of local 
administration the responsibility is upon Congress, so far as the regula- 
tion of interstate commerce is concerned, to remove the restriction 
upon the State in dealing with imported articles of trade within its 
limits, which have not been mingled with the common mass of property 
therein, if in its judgment the end to be secured justifies and requires 
such action." 

That was the language which led to the enactment of the Wilson 
bill. Mark it: 

"But notwithstanding it (that is. Congress) is not vested with super- 
visory power over matters of local administration, the responsibility is 
upon Congress, so far as the regulation of interstate commerce is con- 
cerned, to remove the restriction upon the State." 

That is, that the responsibility was not upon the court, but was 
upon Congress, as the legislative branch of the Federal Government — 

"To remove the restriction upon the State in dealing with imported 
articles of trade within its limits which have not been mingled with 
the common mass of property therein, if in its judgment the end to be 
secured justifies and requires such action." 

Then, if you will read on the bottom of page 124 and on the top of 
page 126, ^ou will find again, without Congressional permission in one 
case, and in another one the duty is recognized on the part of the 
Federal Government of frank and candid cooperation for the general 
good — that phrase is used — the Federal Government ought to engage 
in a frank and candid cooperation for the general good. 
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Upon those opinions of the judges in that case the Wilson law was 
enacted. 

I read you a moment ago an extract showing how full the language 
of that Wilson law is; and yet the Supreme Court has decided in these 
two cases that that did not accomplish the purposes with regard to 
this C. O. D. business. 

Now let me go to these two C. O. D. cases. Let me read you first 
the facts in the first of these cases. 

"The American Express Company received at Rock Island, 111., on 
or about March 29, 1900, four boxes of merchandise to be carried to 
Tama, Iowa, to be there delivered to four different persons, one of 
the packages being consigned to each. The shipment was C. O. D., 
$3 to be collected on each package, exclusive of 35 cents for carriage 
on each. On March 31 the merchandise reached Tama, and on that 
day was seized in the hands of the express agent. This was based on 
an information before a justice of the peace, charging that the pack- 
ages contained an intoxicating liquor held by the express company for 

Now, remember, it is a well-settled matter of law, though 1 have 
not the authority by me now — 1 need not have for lawyers of your 
abilit;^ — that an express company acts in a double capacity; it acts as 
a carrier and acts as a warehouseman, and its liability as a carrier 
ceases when the goods are gotten to the place safely, and then it begins 
to keep them as a warehouseman, and its liabilities as a warehouseman 
begin. So that these people charged that these goods were kept by 
the express company for sale, not in its capacity as a common carrier 
being kept for sale, but in its capacity as a warehouseman being kept 
for sale — that is, being kept in their hands until a man came around 
with a certain amount of money to complete the sale and obtain a 
right to the delivery. 

Mr. Alexander. What decision are you reading from, Mr. 
Williams? 

Mr. Williams. This is the American Express Company v. Iowa, 
page 134, 196 U. S. I am reading the agreed facts upon which the 
court decided the case. [Keadin^iJ 

''The express company and its agent answered, setting up the 
receipt of the packages in Illinois, not for sale in Iowa, but for carri- 
age and delivery to the consignees. An agreed statement of facts was 
stipulated admitting the receipt, the carriage, and the holding of the 
packages as above stated. The seizure was sustained. Appeal was 
taken to a district court. The express company and its agent amended 
their answer, specially setting up the commerce clause of the Consti- 
tution of the United States. There was judgment in favor of the 
express company, and the State of Iowa appealed to the supreme 
court and obtained a reversal." 

That is, the supreme court of Iowa. This writ of error was then 

Srosecuted. Then there follows the argument of counsel, and all that, 
[ow I will read you the decision of the court. 

Right here, Mr. Chairman, before I read the decision of the court, 
remember what the provisions of the Wilson Acts were. It is strange 
to me that the court does not bring the Wilson Act into consideration 
in arriving at its conclusion; only one counsel mentions it, and he 
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merely quotes its provisions. Under the Wilson Act "all fermented, 
distilled, or other intoxicating liquors transported into any State or 
remaining therein for use, consumption, sale, or storage, are, upon 
arrival in such State, subject to the operation and effect of the laws 
of the State to which they are shipped, and subject to the police 
powers of such State, to the same extent as domestic property therein, 
whether such liquors are transported in original packages or other- 
wise." 

Such is the language of the Wilson Act that was passed to cure the 
diflSculty in this verj'^ Leisy case, the Original Package cAse that I was 
reading from a moment ago, and in response to the suggestions of the 
Supreme Court itself that Congress could legislate, and that responsi- 
bility was upon Congress for legislating or not legislating. 

Mr. Justice White delivered the opinion of the court. [Reading:]' 

"Although the majority of the supreme court of Iowa doubted the 
correctness of a ruling previously made by that court, nevertheless it 
was adhered to under the rule of stare decisis, and was made the basis 
of the decision in this cause. In the previous case it was held by the 
supreme court of Iowa that, where merchandise was received by a 
carrier with a duty to collect the price on delivery to the consignee, the 
merchandise remained the property of the consignor, and was held by 
the carriei* as his agent witn authority to complete the sale. 

"Upon this premise it was decided that intoxicating liquors shipped 
C. O. D. from another State were subject to be seized on their arrival 
in Iowa in the hands of the express company. Sustaining upon this 
principle the seizure in this case, the supreme court of Iowa did not 
expressly consider the defense based on the commerce clause of the 
Constitution of the United States, because the court deemed that its 
ruling on the subject of the effect of the C. O. D. shipment was a 
wholly non-Federal ground, broad enough to sustain the conclusion 
reached. And this the court considered was sanctioned by ONeil v. 
Vermont, 144 U. S., 324. 

"In accord with the opinion of the supreme court of Iowa, it is 
insisted at bar that this writ of error should be dismissed for want of 
jurisdiction, because the decision below involved no Federal question, 
and the case of O'Neil v. Vermont, supra, is relied upon. The con- 
tention is untenable. As pointed out in Norfolk and Western Ry. Co. 
V. Sims, 191 U. S., 441, the view taken of the O'Neil case is a mistaken 
one. True, in that case, the supreme court of Vermont gave to a 
C. O. D. shipment the effect attributed to by the supreme court of 
Iowa in this case. • True, also, a writ of error was prosecuted from 
this court to the Vermont court upon the assumption that the com- 
merce clause of the Constitution was involved, but this court dismissed 
the writ of error because it did not appear that the commerce clause 
of the Constitution was relied on in the State court, was in any way 
called to the attention of that court, or was passed upon by it. 

As on this record it appears that the protection of the commerce 
clause was. directly invoked in the State court, it is apparent .that the 
O'Neil case is inapposite. And as, in order to decide the contention 
that the judgment below rests upon an adequate non-Federal ground, 
we must necessarily consider how far the C. O. D. shipment was 
protected by the commerce clause of the Constitution, which is the 
CSS--06 2 
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question on the merits, we pass from the motion to dismiss to the con- 
sideration of the rights asserted under the commerce clause of the 
Constitution." 

Then the opinion goes on and discusses the case of Bowman v. Chi- 
cago and Northwestern Railway Compan}^ and discusses Leisy v. 
Hardin, into which I have fully gone a moment ago. Then the opinion 
takes up Rhodes v. Iowa, and that I will read you because it comes in 
rather pertinently here [reading]: 

''In Rhodes ?^ Iowa, 170 U. S., 412, the same doctrine was reiterated, 
except that it was qualified to the extent called for by the provisions of 
the act of Congress of August 8, 1890, 26 Stat., 313, commonly known 
as the Wilson Act. In that case a shipment of intoxicating liquors had 
been made into the State of Iowa from another State, and the agent of 
the ultimate railroad carrier in Iowa was proceeded against for an 
alleged violation of the Iowa law, because when the merchandise reached 
its destination in Iowa he had moved the package from the car in which 
it had been transported to a freight depot, preparatory to delivery to 
the consignee. The contention was that, as by the \Vilson Act, the 
power of the State operated upon the property the moment it passed 
the State boundary line; therefore the State of Iowa had the right to 
forbid the transportation of the merchandise within the State and to 
punish those carrying it therein. This was not sustained." 

Of course it ought not to be. 

"The court declined to express an opinion as to the authority of 
Congress, under its power to regulate cemmerce, to delegate to the 
States the right to forbid the transportation of merchandise from one 
State to another. It was, however, decided that the Wilson Act 
manifested no attempt on the part of Congress to exert such power, 
but was only a regulation of commerce, since it merely provided, in 
the case of intoxicating liquors, that such merchandise when trans- 
ported from one State to another should lose its character as inter- 
state commerce upon completion of delivery under the contract of 
interstate shipment and before sale in the original packages." 

''Completion of delivery under the contract of interstate ship- 
ment" — thus sidetracking the question of where the sale took place, 
and putting it upon the ground of where the contract took place. 

Then it goes on to discuss the Vance v. Vandercook Company case, 
which I will skip. [Reading:] 

"Coming to test the ruling of the court below by the settled con- 
struction of the commerce clause of the Constitution, expounded in the 
cases just reviewed, the error of its conclusion is manifest. Those 
cases rested upon the broad principle of the freedom of commerce 
between the States and of the right of a citizen of one State to freely 
contract to receive merchandise from another State, and of the equal 
right of the citizen of a State to contract to send merchandise into other 
States. They rested also upon the obvious want of power of one State 
to destroy contracts concerning interstate commerce, valid in the States 
where made. True, as suggested by the court below, there has been 
a diversity of opinion concerning the effect of a C. O. D. shipment, 
some courts holding that under such a shipment the property is at the 
risk of the buyer, and therefore that delivery is completed when the 
merchandise reaches the hands of the carrier for transportation" 

''At the risk of the buj^er, and, therefore, that delivery is completed 
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when the merchandise reaches the hands of the carrier for transporta- 
tion." That would make it a sale in the State whence it was shipped. 
[Reading:] 

" Others deciding that the merchandise is at the risk of the seller, 
and that the sale is not completed until the payment of the price and 
deliver}^ to the consignee at the point of destination." 

After stating that — I call your especial attention to this, Mr. Little- 
field — after stating that, and this diversity of opinion, it says: 

*'But we need not consider this subject. Beyond possible question 
the contract to sell and ship was completed in Illinois. The right of 
the parties to make a contract in Illinois for the sale and purchase of 
merchandise, and in doing so to fix by agreement the time when the 
condition on which the completed title should pass, is beyond question. 
The shipment from the State of Illinois into the State of Iowa of the 
merchandise constituted interstate commerce. To sustain, therefore, 
the ruling of the court below would require us to decide that the law 
of Iowa operated in another State, so as to invalidate a lawful contract 
as to interstate commerce made in such other State; and, indeed, 
would require us to go yet further and say that, although under the 
interstate commerce clause, a citizen in one State had a right to have 
merchandise consigned from another State delivered to him in the 
State to which the shipment was made, 3^et that such right was so 
illusory that it onlj^ obtained in cases where in a legal sense the mer- 
chandise contracted for had been delivered to the consignee at the time 
and place of shipment. 

''When it is considered that the necessary result of the ruling below 
was to hold that wherever merchandise shipped from one State to 
another is not completely delivered to the buyer at the point of ship- 
ment so as to be at his risk from that moment the movement of such 
merchandise is not interstate commerce, it becomes apparent that the 

Srinciple, if sustained, would operate materially^ to cripple if not 
estroy" 

Mr. Chairman, this is what I called your attention to a moment ago. 
The court seems to have left completely out of consideration the fact 
that Congress had already segregated this particular subject-matter 
from other subject-matters upon which interstate commerce operated; 
and it seems to think that if they had decided in a liquor case with the 
Wilson Act upon the statute book that this C. O. D. delivery was a 
sale within the State, and therefore unlawful by the Wilson Act itself, 
that it would affect all other sorts of commerce. (Reading:) 

''It becomes apparant that the principle, if sustained, would oper- 
ate materially to cripple if not destroy that freedom of commerce 
between the States which it was the great purpose of the Constitution 
to promote." 

What I want to do in this bill is to go further and again segregate, 
so that there may be no doubt of construction, even, about the propo- 
sition that the forbidding of this particular subject-matter from being 
transported into a State C. O. D. and thereby effecting a sale within a 
State contrary to the laws of the State, does not affect any other mat- 
ter at all. It seems to me that no fair construction could hold that it 
would, taking into consideration the former action of Congress in the 
case of the Wilson bill, and the intimation of the court that led up to 
that action of Congress. But there will be, if this bill is passed, no 
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-doubt upon that question. It applies to nothing but this particular 
subject-matter; and as the expressio unius est exclusio alterius sa3^s, 
it would strengthen the position and the construction by excluding 
from the operation of a liKe construction other articles of commerce. 

Mr. Alexander. Mr. Williams, have ypa observed this brief that 
has been submitted to us on the Hepburn- DoUiver bill by the Brewers' 
Association ? 

Mr. Williams. No, sir; I have not. * 

Mr. Alexander. I was going to say that it did not seem to me that 
your position is different from the position they take. 

Mr. Williams. It seems to you that it is different — is that what 
you say ? 

Mr. Alexander. As to 196 United States, under this decision. 

Mr. W^iLLiAMS. Oh, that it is not different. I do not know as to 
that, sir; I have not read it. I have not had time to look into these 
other matters. (Reading:) 

" It would prevent the citizen of one State from shipping into another 
unless he assumed the risk; it would subject contracts made by common 
carriers and valid by the laws of the State where made to the laws of 
another State, and it would remove from the protection of the inter- 
state-commerce clause all goods on consignment upon any condition as 
to delivery, express or implied. Besides, it would also render the com- 
merce clause of the Constitution inoperative as to all that vast body of 
transactions by which the products of the country move in the channels 
of interstate commerce by means of bills of lading to the shipper's order 
with drafts for the purchase price attached, and many otner transac- 
tions essential to the freedom of commerce, by which the complete title 
to merchandise is postponed to the delivery thereof." 

Now, Mr. Chairman, that is the last, I think. 

Mr. Birdsall. Will you permit a question? 

Mr. Williams. Yes, sir. 

Mr. Birdsall. I suppose Congress might have power to provide 
that no merchandise should be shipped C. O. D. ? 

Mr. Williams. It might do it, I suppose; but, as I said a moment 
ago, a free government of people who govern themselves by their rep- 
resentatives would not be foolish enough to do it. 

Mr. Birdsall. I understand that, but that case seems to have lost 
«ight entirely of that principle. 

Mr. Littlefield. That eliminates the Wilson law practically alto- 
gether. 

Mr. W^iLLiAMS. Absolutely. It does not take it into consideration, 
except that in construing another case it says that that was decided on 
the Wilson law. 

Mr. Littlefield. It seems to ignore the existence of the Wilson 
law. 

Mr. Williams. Now, let me go ahead just a moment: 

''As from the foregoing considerations it results that the court 
below erred in refusing to apply and enforce the commerce clause of the 
Constitution of the United States, its judgment must be reversed." 

That is the first of these cases. 

Mr. Brantley. Is it not true that your bill eliminates any question 
of conflict between the police power of a State and the commerce 
power of Congress? Your bill is not a release of any power |by 
Congress? 
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Mr. Williams No; it is an affirmative act by Congress. 

Mr. Brantley. It is a direct regulation by Congress of interstate 
commerce? 

Mr. Williams. It is a direct regulation by Congress of interstate 
commerce. It is a direct regulation by Congress, and in the only 
way in which it can be said to have any connection with State regula- 
tion at all. It is not a delegation; it is not a release; it is affirmative 
legislation by Congress, acting within the powers conferred upoa 
Congress by the Constitution to regulate interstate and foreign com- 
merce. The only way in which it can have any connection with 
State legislation is that it is cooperative in intent, and would.be coop- 
erative in effect, with the police regulation of the States; and certainly 
that is not a sin; that is a virtue. As the Supreme Court says, 
there ought to be a frank and cordial cooperation for purposes of pub- 
lic good. 

Mr. Brantley. Well, Mr. Williams, why not amend your bill so as; 
to say simply that common carriers should not carry C. O. D. any 
intoxicating liquors from one State into another ? That would be a 
direct regulation without reference to whether a State prohibited the 
sale of liquor or not. 

Mr. Williams. That is another matter. There again I am a local 
self -governor. If the community into which the stuff is being shipped 
allows it to be sold there, I do not think it would be fair and right to* 
forbid a fellow outside of the State from selling it thereto. It is what 
some people have called my fanatical devotion to local self-government 
that inspires this bill. 

In a community where the stuff' is forbidden to be sold, I would for- 
bid it to be carried C. O. D., because practically, ethically, and as a 
matter of fact it is a sale in that place where the States try to prohibit 
it. Where the State does not try to prohibit it, where it is a lawful 
business, allowed by the State or by the community, there is no more 
reason why a foreign liquor seller should not sell there than there is 
why a domestic one should not. 

Mr. Palmer. This bill does not stop a man from buying liquor if 
he pays for it when he gets it, does it? 

Mr. Williams. Oh, no; nor does it stop him from ordering it of 
the liquor house from crediting it, if it chooses; but these "blind- 
tiger" people are the sort of fellows, you know, that have no credit, 
and are generally the sort of people that can not pay cash in large 
amounts. This bill would not interfere with any man's bu3dng liquor 
in the ways I have just stated. 

Mr. Clayton. Your bill is solely to break up this C. O. D. business? 

Mr. Williams. It is solely to break up the C. O. D. business, and 
it is solely to break it up, because practically and actually down there 
these express companies are engaged in the liquor business. I do not 
mean they are getting profit out of it, but I mean that they are engaged 
in it, and they are getting a profit in this way, too, from the carriage, 
and this very sort of thing is multiplj^ing their carriage very much, so 
that to a certain extent they are getting a profit out of the business. 

Now, gentlemen, there is another thing: Of -course, I do not like, 
when I am aguing a question upon its merits, to bring in any sort of 
outside considerations to operate as a pressure upon the opinion of 
those who are to judge whether a given course shall be taken or not. 
But in some counties in Mississippi and in Louisiana public sentiment 
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has risen to that point of revolt where I have been afraid that some 
breach of the peace would take place in order to stop it. Our people 
are not a very patient sort of people when they think that they are 
bein^ defied. ^ One express company, I am glad to say, took the high 
position that it would not engage in the traffic, and it will not let the 
manufacturers ship the stufi' in there. Another one is making a bar- 
room out of itself in ever}^ place, and some of the agents have become 
frightened and refuse to receive and deliver the stuff, thinking, per- 
haps, I reckon, that they might be tarred and feathered. But public 
sentiment is getting to a very high pitch upon the question, and 
I do not know but what that is a legitimate matter of considei*ation, 
too, in connection with the Supreme Court injunction that there ought 
to be a frank and cordial cooperation. One reason wh}^ there ought 
to be is that when people can not do a thing that they have a right to 
do by law, they will sometimes do it without law. 

Mr. Parker. Mayl^^sk you a question? 

Mr. Williams, "i es, sir. 

Mr. Parker. Have you considered the question whether 3^our bill, 
as you have drawn it, is not an exercise of police power by the United 
States? 

Mr. Williams. Oh, yes; 1 have considered that. It is not. It has 
nothing to do with the punishment for selling liquor. It has nothing 
to do with punishing anything excepting a common carrier engaged in 
interstate commerce doing a certain thing which Congress has the 
power to forbid being done. 

Mr. LiTTLEFiELD. Your bill is a regulation of interstate commerce? 

Mr. Williams. Absolutely a regulation of interstate commerce. 

Mr. Parker. I think there is some question on that. Now, I want 
to put another qiuestion — whether it is necessary to prohibit all C. O. D. 
deliveries, or whether this point would not be met by simply saying 
that all C. O. D. deliveries, or deliveries otherwise than to the original 
consignee, should be subject to the law of the State? 

Mr. Williams. No, sir; that would not be sufficient, for this reason. 
Mr. Parker: It would leave a place for "blind tigers" big enough 
for a coach and four to go through. You would have to go into the 
question, then, as to what the man's intent was in getting the whisky — 
whether it was to consume it or to sell it, or what not; and you could 
not do that. It seems to me that it would be impracticable of execution. 

Mr. Parker. W^hy would it be? I do not quite see that. If 
liquors are shipped C. O. D., and it is enacted that the delivery of 
liquor from one man to the other shall be subject to the police laws of 
the State if it be shipped C. O. D. or if it be delivered to any assignee 
of the bill of lading, it seems to me that 3 ou have hit that matter,' 
because it can only be delivered to the man who originally ordered it, 
and it is subject to the law of the State. 

Mr. Williams. Oh, well, it can be delivered now. That is just the 
trouble. That would not cure the evil. You sit down there, for 
example, and you order the dealers to send 3 ou a case of claret. It is 
pretty evident that you are getting that case of claret for consumption. 
Suppose you sit down and order them to send you three barrels of 
beer and thirteen cases of claret and a barrel of whisky. You are the 
consignee and, of course, undet the amendment that you would sug- 
gest you would not take the goods out. 

Mr. Parker, No; not of course. 
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Mr. Williams. And then the State would have to go to work to 
watch you; and j^et it is A^ery evident from the face of the thing that 
you are getting those things to sell. 

Mr. Parker. I do not see that, because the State makes any delivery 
by way of sale illegal; and if the delivery is made subject to the law 
of the State it is a sale, then, within the State. 

Mr. Williams. Well, I would rather not have that amendment. 
Of course you gentlemen of the committee are better lawyers than 1, 
and this matter is going to be left with you; but I would rather not. 
I think that would make the bill ineffective. 

Mr. Brantley. Is it true that if your bill becomes a law the people 
of Mississippi will be relegated for protection against the very evils 
that they are now complaining of to the United States courts, the 
United States Government, and would still be as helpless to protect 
themselves as they were before? 

Mr. Williams. No, no; I think not. I have thought of that, too, 
Mr. Brantley. Of course, as far as their present powers are con- 
cerned, under the police power of the State they would remain in statu 
quo. That is undoubtedly true. Then, as far as this law is con- 
cerned, of course you can not pass a Federal law making a punish- 
ment to be inflicted by a State tribunal. That would be impossible. 
It is true that the punishment — the penalty here — has got to come 
through the United States courts. But any citizen of Mississippi 
could make the complaint before a Federal grand jury for the viola- 
tion of this Federal law, and before the State grand juries or justices 
of the peace for the violation of the State law. Thus far you are 
right. There are two tribunals necessary to execute the entire bod}^ 
of the law — this cooperative legislation and the original State legisla- 
tion. But I do not think that it would be. in spirit, open to the objec- 
tion that you make. 

Mr. Clayton. Your bill is just to meet this one particular abuse? 
. Mr. Williams. This one particular point; yes. 

Mr. Clayton. In the operation of the interstate-commerce law, or 
interstate commerce? 

Mr. Williams. Yes, sir. These people having shielded themselves 
behind the interstate-commerce clause of the Constitution, and the 
Supreme Court having decided that it was a legal shield, I merely 
want Congress to pass a law regulating* the matter so that it shall no 
longer remain a shield. 

Mr. Clayton. You do not claim that this bill will entirel}^ eradicate 
or make impossible the "blind tiger" business? 

Mr. Williams. Oh, no. 

Mr. Clayton. But you think it will go in that direction? 

Mr. Williams. But I do say this: I will say that in emj little town, 
for example, it would do it. We absolutely destro}^ them until after 
this decision was pronounced back at the October term, 1904; and 
then, within less than ten days after that decision, they were shipping 
the stuff there until the express company was filled up high with it, 
from Illinois and Missouri and everywhere else — St. Louis, Chicago, 
Peoria, and everywhere. 

Mr. Clayton. I think it would go a good way toward remedying it. 

Mr. Williams. Now, then, just one more word, and I am through. 

The next one of these two cases follows the first one, on page 147 of 
196 U. S. ' It is just like the other one, except that in that case the 
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State resorted to a different method of asserting its power over the 
subject-matter. This was an indictment against the Adams Express 
Company, and the other one was an indictment against the American 
Express Company. In the other case, you remember, they took the 
goods and destroyed them, or held them, rather, for destruction, and 
a bond was given. They were not actually destroyed under the pro- 
hibition law. In this case they proceeded under that clause of the 
prohibition law which makes keeping them with a view to sale a 
nuisance. This was an indictment against the Adams Express Com- 
pany in the court of Iowa for maintaining a nuisance in violation of a 
section of the code of that State. 

''It was charged in the indictment * * * that the Adams Express 
Company between July and December, 1900, at St. Charles, Madison 
County, Iowa, used a building for the purpose of selling intoxicating 
liquors therein, contrary to law, and that the company owned and kept 
in said building intoxicating liquors with the intent unlawfully to sell 
them within the State, contrarj^ to an Iowa statute." 

The Iowa law had a penalty against the renting or use of a building, 
you understand, for the purpose of keeping for sale intoxicants. 

"There was a plea of not guilty, a trial and verdict of guilty, and a 
sentence imposing a fine of $350 and costs. An agreed statement of 
facts was stipulated, from which it appears that the Adams Express 
Company was a common carrier, engaged in the express business 
between the States of Missouri and Iowa." 

I need not read the balance of it. That case went up to the Supreme 
Court under this decision. 

''On appeal to the supreme court of Iowa from the judgment of 
conviction the action of the trial court was approved upon the authority 
of the case of the State of Iowa against the American Express Com- 
pany, and at bar it was conceded that the issues in this case 'are 
identic^al in every particular ' with those which were involved in that 
case. As we have just reversed the judgment of the supreme court- 
of Iowa in the American Express Company case, it follows, for the 
reasons stated in the opinion in that case, that the judgment in this 
must also be reversed." 

I simply call your attention to this to show that there is no new law 
involvea in it at all. It went up on a different State statute, but on 
the same great principle — to wit, that a matter of regulation of inter- 
state commerce, and not the mere assertion of police power, was 
involved. 

Mr. Chairman, I thank you and the committee very much for your 
attention. 

STATEMENT OF ROBERT GRAIN, EStt., ATTORNEY AT LAW, OF 

BALTIMORE, MB. 

Mr. Crain. Mr. Chairman and gentlemen of the committee: The 
same general principle and the same objections, from a constitutional 
standpoint, to the bill which has just been discussed by Mr. Williams 
are involved in what is called the Hepburn-Dolliver bill. 

The Chairman. Some of the gentlemen of the committee would like 
to know who you are and who j'^ou represent, Mr. Crain. 

Mr. Crain. I represent the United States Brewers' Association as 
its general counsel. That association comprises 95 per cenl of all the 
brewers of the country. 
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1 have taken the trouble at this hearing to reduce to writing my 
remarks for the purpose of saving time; also thinking that at least the 
new members of the present committee might care to examine the law 
as we see it from our standpoint, and I think probably the quickest 
way would be for me to read what 1 have written in that connection. 
It will not take very long. 

''This bill, popularly known as the Hepburn-Dolliver bill, is an 
attempt to amend an existing law known as the Wilson bill, passed 
August 8, 1890, by adding ten words to it; but so far-reaching is the 
legal and practical import of this apparently trifling amendment that 
if it should become a law and be upheld by the courts it will, in the 
judgment of many lawyers, have as far-reaching effect on the organic 
nature of our State and Federal Government as any law placed on the 
statute books since the civil war. It has now been before Congress 
for several sessions and its iniquities and supposed virtues have been 
pretty well thrashed out, but this brief synopsis of objections is filed 
m the hope that it may be of some service to the new members of the 
committee: 

''The present bill owes its existence to the following facts: Some 
years ago when one of those reform waves that seem to move in cycles 
swept over the country, the reform microbe fastened itself on the so- 
called liquor curse, and a number of States passed prohibition laws, 
by virtue of which they undertook to prohibit all importations into 
the State of liquor from other States." 

I may say here, in passing, gentlemen, that the bill which Mr. Wil- 
liams has just discussed has the same object in view as this Hepburn- 
Dolliver bill and the same object as the bill introduced by Represent- 
ative Littlefield — to wit, to prevent the shipment of alcoholic liquors 
into prohibition States. So the discussion of this Hepburn-Dolliver 
bill is applicable alike to the Williams bill and to the bill introduced 
by Representative Littlefield, excepting in minor instances, which I 
shall point out as we proceed with the discussion. 

''The question of the constitutionality of one of the features of this 
State prohibitory legislation came up in the case of Leisy v. Hardin, 
where it was held that spirituous liquors are recognized articles of 
commerce." 

It is well for you to note in this connection, gentlemen (because 
Mr. Williams took occasion to read this Leisy v. Hardin decision at 
some length), the real points which the court decided and the points 
which it merely discussed. 

In the Leisy and Hardin case it was held that "spirituous liquors 
are recognized articles of commerce and that under the interstate- 
commerce clause of the Constitution a citizen of a prohibition State 
has the right to import intoxicating liquors from another State and 
has the right to sell it in original packages: 

'"Whenever the law of the State amounts essentially to a regula- 
tion of commerce with foreign nations or among the States, as it does 
when it inhibits, directly or indirectly, the receipt of an imported com- 
modity, or its disposition before it has ceased to become an article of 
ti'ade between one State and another or another country and this, it 
comes in conflict with a power which in this particular has been exclu- 
sively vested in the General Government, and is therefore void.' 

"Immediately after this decision the Prohibitionists, following a 
somewhat illogical and contradictory intimation in this opinion, intro- 
duced into Congress and had passed the Wilson bill, which is the 
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present bill practically verbatim, with the words 'for delivery therein,' 
" the boundary of,' and ' before and after delivery ' left out. That is, 
it provides: 

64 6* * * That all fermented, distilled, or other intoxicating 
liquors or liquids transported into any State or Territorj'^ (for delivery 
therein), or remaining therein for use, consumption, sale, or storage 
therein, shall, upon arrival within (the boundary of) such State or Ter- 
ritory (before and after delivery), be subject to the operation and 
ejffect of the laws of such State or Territory, enacted in the exercise of 
its police powers, to the same extent and in the same manner as though 
such liquids or liquors had been produced in such State or Territorv, 
and shall not be exempt therefrom by reason of being introduced 
therein in original packages or otherwise.' 

"This act was sustained on May 25, 1891, by the Supreme Court in 
the case of Wilkerson v, Rohrer ( i40 U. S., 572) as a valid regulation of 
interstate commerce by Congress; but when the act again came before 
the court in Rhodes v. Iowa (170 U. S., 415) on a different question, 
it held that 'arrival in the State' meant delivery into the hands of the 
consignee." 

In passing, so that we may carry the two bills along together, I will 
say that the object of Mr. Williams's bill is to prevent the interstate 
shipment from reaching the hands of the purchaser. The supreme 
court in this Rhodes case plainly sajs that the interstate shipment 
continued until it reached the hands of the consignee or the purciiaser. 

Mr. TiRRELL. May I ask you a question? Did not the court say, 
in that case of Rhodes v, Iowa, that you must consider all the facts 
appertaining to that particular case, and that the court only decided 
on all the facts of that particular case, and that the question as to what 
arrival meant should be determined b}^ the facts of each case? 

Mr. -Grain. No; not at all. I do not think you can find any such 
thing in the case. I have read that case over about twenty times, and 
I do not think there is any such thing in the case at all. 

Mr. TiRRELL. Did it not say, in substance, that all of the statement 
of facts was to be considered, and not any detached statement of facts, 
in arriving at that decision ? 

Mr. Crain. I have quoted from this decision further on at length. 
That decision said in plain language that the only reason why the 
Wilson bill was constitutional was because Congress never intended 
to stop the shipment of liquor until it reached the hands of the con- 
signee. 

Mr. Williams. Would the gentleman mind reading the law upon 
which he bases that assertion ? 

Mr. Crain. Yes, sir; I will, with a great deal of pleasure, read that. 
I think we will come to all that as we go along. 

''But when the act (of Congress) again' came before the court, in 
Rhodes v. Iowa, on a different question, it held that "arrival in the 
State' meant deliver}^ into the hands of the consignee, and that there- 
fore the power of the State could not attach to a shipment of intoxi- 
cating liquors from another State 'whilst the merchandise was in 
transit under such shipment and until its arrival at the point of desti- 
nation and deliveiy there to the consignee.'" 

I am quoting the words of the decision. 

Mr. TiRRELL. That was the opinion of the court there — a majority 
opinion? 
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Mr. Crain. Yes, sii\ 

Mr. TiRRELL. And there were three judges who dissented from that 
opinion, were there not? 

Mr. Grain. I think so. I take it for granted that if it was a decision 
by the Supreme Court somebody dissented. 

Mr. TiRRELL. But 3^ou would not be sure, would you ? 

Mr. Grain. Yes; I am sure that in this Rhodes case and in all of 
these cases there was a dissenting opinion. I will not say it was by 
three, but probably by three. 

Mr. TiRRELL. With the court changed as it is now, you would not 
be sure that they would decide as the majority did, would you? 

Mr. Grain. I would not declare positivel}'^ that the Supreme Gourt 
would render a unanimous opinion on any of these questions, because 
it has not been in the habit of doing it. But we will reach that later. 

Mr. Williams. Mr. Ghairman, if the gentleman will permit me, I 
understood the gentleman to say a moment ago that the Supreme 
Gourt somewhere decided that the only reason why the Wilson Act 
was constitutional was because it did not interfere with the delivery 
to the consignee. I asked him if he would read the law that sup- 
ported that assertion. Now, 1 assert that that case went upon the 
ground that that was as far as the Wilson bill went, and that nowhere 
does the Supreme Gourt say that that is the only reason whj" the 
Wilson Act was constitutional. Now, if you will read that act from 
the Supreme Gourt you will see. 

Mr. Grain. In the Rahrer case the plain question was presented as 
to the constitutionality vel non of the Wilson Act, and the court said 
that the Wilson Act was constitutional. When the Rhodes case came 
along, and the Vance and Vandercook case — of course the Rhodes case 
was on a different point — the court used the exact language which I 
have put into this brief. It said: 

"Whilst the merchandise was in transit under such shipment, and 
until its arrival at the point of destination and delivery there to the 
consignee" — delivery in the State to the consignee. 

Now, the court said in that case, as I think you will see, Mr. Williams, 
if you will read it over, if 3^ou have not read it lately (I have read it 
several times) 

The Ghairman. Mr. Grain, some of your friends are objecting to 
your being interrupted. 

Mr. Grain. Well, I do not object to it. 

The Ghairman. I simply wish to state that if you are going to get 
into personal conversations with gentlemen present, it is impossible to 
prevent interruptions. You will either have to address the committee 
or confine yourself to personal remarks. I am saying this for your 
benefit. 

Mr. Grain. All right. 

The Ghairman. If the gentlemen discussing this matter do not want 
to be interrupted, the}" will have to say so. It is very difficult for the 
committee to control a matter of this kind. I am only saying now 
that you had better address yourself to the committee and not to any 
particular gentleman, so that you will not be so liable to interruption. 

Mr. Grain. Very well. 

"The present bill is designed to overcome this just and equitable 
interpretation of the Supreme Gourt by providing that State liquor 
laws shall become operative upon a shipment of liquor immediately 
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upon its 'arrival within the boundary of such State or Territory before 
and after delivery.' In other worda^ the mere physical arrival of the 
liquor on the boundary of any State shall make it subject to the opera- 
tion of State laws, and shall enable anv State to empower its officials 
to confiscate it or destroy it or do as they please witn it regardless of 
the purposes for which it is intended, or of the rights of any individual 
or of the consignor or consignee." 

Now I undertake to discuss what the bill is not. 

" Having stated what the bill is, it may be well to state what it is not. 

" There is a sort of insidious simplicity and superficial fairness about 
it that has a tendency to mislead. Its advocates claim that it is simply 
a proposition to give to the States the right of local self-government, 
the right of a majority in any community to make their own laws and 
enforce them. " 

Quoting from a speech made by Mr. Clayton, the distinguished 
member of this committee, when this matter was under discussion on 
the 27th of January, 1903, he said: 

'' ' In other words, this amended bill is simply a proposition to 
restore to the States in this matter full and ample power to enforce 
their police regulations against the sale of intoxicating liquors; that is 
the whole question.' 

" Now, this is precisely what it does not do. It gives the States some- 
thing to which, under the Constitution, we mainSiin they are not enti- 
tled, and to which, for the reasons to be set forth, they ought not to 
be entitled." 

Mr. Clayton. Will you permit me, right there, in fairness to myself, 
to read you this extract from the report that I presented to the com- 
mittee on this Hepburn-Dol liver bill? Speaking of the case of Leisy 
V. Hardin 

Mr. Williams. What page do you read from ? 

Mr. Clayton. I am reading from the report the committee made at 
the last session, on page 6. If you have not a copy of it, I have a copy 
of it here. It is the report that I presented for the committee on the 
Hepburn- Dolliver bill at the last session of Congress. Speaking of 
the Leisy v. Hardin case, the report goes on to say: 

"To avoid the effect of this decision, and to remove an obstacle 
resulting from the exclusive control of Congress over commerce among 
the States, preventing the full operation and effect of the police regu- 
lations of the States in regard to intoxicating liquor. Congress passed 
the ace of August 8, 1890, which is hereinbefore set out in this report. 
It was enacted, using the language of Chief Justice Fuller, ^simply to 
remove an impediment to the enforcement of the State laws in respect 
to imported packages in the original condition created by the absence 
of a specific utterance on the part of Congress.' " 

That is the end of the quotation. Then the report goes on to say: 

" In other words, this act is in pursuance of the power of Congress 
to regulate interstate commerce and was held not to be a delegation 
of this power to the States, but the exercise by Congress of a power 
confided to Congress. It is not disputed that Congress can not dele- 
gate such a power for any purpose whatsoever, and it is equally well 
established that any act of Congress which invades the reserved prov- 
ince of the police power of the State under a mere pretext that inter- 
state commerce is in some way affected is without constitutional 
authority and void." 
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I wanted that position of the committee and my position as well 
in regard to this legislation to be stated. I wanted the grounds upon 
which its constitutionality is rested to be correctly stated, and the- 
extract that you have macle from the speech attributed to me on the 
floor of the House did not state correctly or fully the grounds upon 
which the committee predicated the constitutionality of this legisla- 
tion. ^ 

Mr. Chain. The bill gives the States something to which, under the 
Constitution, we maintain they, are not entitled and to which, for 
the reasons to be set forth, they ought not to be entitled. 

" It is also claimed that the' only object of this amended bill is to 
correct the misinterpretation of the Supreme Court and to make the 
Wilson bill say what Congress intended it to say. An examination 
of the record does not bear this out. On the contrary, it is clear that 
all its advocates intended was to enable a State to cut out the right 
of sale in the original package and not to interfere with the right of 
shipment. The effort of the Prohibitionists of Iowa to read into 
this bill an authorization to interfere wiih a shipment in transit or 
before it arrived and was delivered to the consignee was clearly an 
afterthought. The discussion of the Wilson bill, as it appears in 
the Record "of the first session of the Fifty-first Congress (p. 7427), 
shows that Congress intended it to mean just what the Supreme 
Court said it does mean. 

" Our opposition to this measure rests on a number of grounds, 
which may be brieflv summarized as follows: (1) There is no neces- 
sity for it." 

Mr. DiNwroniE. Mr. Chairman, I did not want to do this or did 
not expect to do it ; but I shall be perfectly willing to have anybody 
from the other side correct me or to answer any questions which will 
throw light upon the matter. I wonder if Mr. Crain would permit 
me just a question, which I think will throw some light upon the 
statement he has just made. Have you any objection, Mr. Crain? 

Mr. Crain. Not at all, if it is the pleasure of the committee. 

Mr. DiNWiDDiE. In regard to the statement about the State of Iowa 
attempting to read into this legislation something after the passage 
of the Wilson law, do you not know that it is a fact that the statute 
of Iowa that you refer to was enacted long after the Bowman and 
Leisy decisions were made and was never modified, and it simply was 
the legislation of Iowa for years and years past and gave rise to the 
original Bowman decision, and that then the Leisy decision — which 
was the original-package case — ^gave rise to the passage of the Wilson 
law? 

Mr. Crain. I do not understand that to be the fact. 

Mr. DiNWiDDiE. Well, that is the fact just the same. 

Mr. Crain. Mr. Dinwiddle, that does not change my statement at 
all. As a matter of argument, I proceed upon the theory that not- 
withstanding these local statutes of the State of Iowa, which were 
enacted as you say before the decisions in the Leisy v. Hardin case, 
the Bowman case, and these other cases, that when those statutes 
in Iowa were passed and the Leisy v. Hardin case came along and 
made a nullity of them because of the original-package idea, and 
when your friends had the Wilson bill enacted into law the one thing, 
in our judgment at least, that you had in mind was that when these 
goods became commingled with the masses of the goods in the States 
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and after they had reached their destination, then the local police 
regulations of those several States should apply. We take the posi- 
tion that it was not in the minds of our prohibition friends that they 
could seize these goods before they became commingled with the 
general mass of property in the several States. 

We say that there is no necessity for this bill. 

'' The present law as interpreted already gives the Statei^ all the 
power they need or would in reality be able to exercise under this 
bill. (2) It is vicious legislation, likely to have an effect opposite 
to that intended. It is indirect and unfair, and aims to obtain by 
subterfuge and chicanery what Congress would never grant if openly 
asked for. (3) It is a gross interference with the rights of personal 
liberty. (4) It would mvolve serious financial loss and ruination to 
various important interests that have grown up under the protection 
of the Constitution and the law of the land. And (5) lastly and con- 
clusively, it would be unconstitutional." 

Mr. Palmer. Well, that is the proposition. Just demonstrate that, 
and you need not bother about the rest. 

Mr. Crain. " The last of these objections will be considered first, 
in order that the legal aspects of the question may be projgerly empha- 
sized, and it will be maintained that the bill, if it became a law, would 
be bad, (1) as a delegation of power to the States; (2) as enabling 
States to pass laws which would have an extraterritorial effect, and 
(3) as impairing various rights guaranteed to the citizens of the 
several States by the Constitution itself. 

^' It is apparent that this bill goes to the very root of the question 
as to the relative rights of the State and Federal governments in 
regard to interstate commerce and as to the delimitations that must 
mark the commercial power under the Federal Constitution and the 
police power under the State constitutions, and as this question is 
to-day looming large on the horizon in connection with much other 
proposed legislation, it deserves to be said that Congress can not 
afford simpty to ignore the legal principles involved and leave it to 
the Supreme Court to determine questions of constitutionality vel 
non. The advocates of this bill argued at the last session of Con- 

fress, ' If it is unconstitutional, why oppose it ? Why not let the 
upreme Court say so ? ' 

" Such argument should not have any force with this committee. 
As Chief Justice Marshall said in Gibbons v, O^den : ' The wisdom 
and the discretion of Congress, their identity with the people, and 
the influence which their constituents possess, * * * 'J are the real 
restraints upon which the people rely for protection from bad laws. 
' They are the restraints on which the people must often rely solely 
in all representative government.' The duty of Congress is not to 
make work for the Supreme Court, but to pass constitutional laws. 
The constitutional question in a narrow as well as a broad sense, 
the question of your power under the Constitution and of the effect 
of this bill on the organic law, as well as the questions of advisabil- 
ity and expediency, are therefore properly before you. 

" The constitutional question in a narrow legal sense is more diffi- 
cult than it is in the sense of a broad statesmanship. The power to 
regulate interstate commerce has in these latter days come to be the 
most important power in the hands of Congress, and should be jeal- 
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ously guarded. To forecast the views of the Supreme Court on a 
bill of this character involves a study of many decisions, and car- 
ries one through a maze of perplexing judicial contradictions and 
non sequiturs; but recent decisions bearing on interstate commerce 
indicate that the court is fully alive to the importance of preserving 
to Congress that absolute and exclusive control over it to which it 
is legally, historically, and economically entitled. 

" Our present form of government, it need hardly be recalled, owes 
its existence to the necessity that was felt by the original colonies 
for some control of commerce by a national body. The Articles of 
Confederation collapsed because of their failure to take this control 
away from the constituent members, and as early as 1778 we have 
Xew Jersey petitioning the Revolutionary Congress for a meeting 
' to consider the regulation of commerce.' Mr. Witherspoon's fa- 
mous resolution in the Continental Congress, in 1781, dwells on this, 
and a special committee of that body m 1785 emphasized the need 
of Congress possessing ' the sole and exclusive power ' of regulating 
trade, not only with the Indians, as the articles provided, but with 
the several States and all foreign nations as well. The compact be- 
tween Virginia and Maryland relative to the navigation of the 
Potomac Kiver and the Chesapeake Bay, and the report of the com- 
mittee thereon, led to the call by the Virginia legislature of the con- 
vention of Annapolis in 1786 ' to take into consideration the trade of 
the United States, to examine the relative situation in the trade of 
the States, and to consider how far a uniform system in their com- 
mercial relations may be necessary to the common interests and their 
permanent harmony.' 

'' Out of this meeting grew the call signed by John Dickinson, 
chairman, for a constitutional convention ' having for its object the 
consideration of the trade and commerce of the United States,' and 
out of which grew our present Government. So that, as Daniel 
Webster said in his great brief in Gibbons v, Ogden : ' This Govern- 
ment owes its immediate origin to the necessity of regulating com- 
merce between the States,' comparatively trifling as commerce then 
was. It is more and more the one tie that binds our statehood fab- 
ric, and this committee may well consider deeply before it passes any 
law which involves any fundamental departure from established 
ideas. 

" To reach any intelligent conclusion as to the probable opinion 
of the Supreme Court on this bill, it is necessary to analyze the differ- 
ent views that at different times have possessed that august body. 
The first contentions that came before the court were as to what 
extent the States had surrendered to Congress all control over com- 
merce between them. Had they concurrent power? Or was that of 
Congress exclusive? While Congress was silent could the States 
act? Could Congress authorize the States to act? Could the police 
powers of the States affect commerce? Has the Federal Govern- 
ment any police power, etc. ? 

" Down to 1849 the commerce clause had come before the Supreme 
Court in only five cases. Of these the leading one was Gibbons v. 
Ogden (9 Wheat., 1), and if the far-sighted and masterful reasoning 
or Chief Justice Marshall in his comprehensive opinion in that case 
had never been departed from, much confusion would have been 
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avoided. The case decided nothing more than that a State regulation 
of foreign or interstate commerce contrary to a law of Congress is 
void, but the opinion in its entire scope covers the present contro- 
versy. The contention between the famous opposing counsel was as 
to whether the control of interstate commerce was exclusively in 
Congress, or whether the States had concurrent power. The case 
having been decided on other grounds, this point was not passed 
upon; but the Chief Justice made it clear that he regarded it as 
being exclusive. 

"The opinion in Brown v. Maryland (12 Wheat., 415), although 
deciding on other grounds, again confirms his opinion as to exclusive 
control. The Black Bird Creek Marsh case (12 Pet., 245), which is 
usually cited to show that Marshall changed his opinion and recog- 
nized a concurrent power in the States, is easily reconciled, and is 
probably more in line with the very last decisions of the court than 
any other. While Black Bird Creek was navigable, the right of the 
State to pass any law affecting the same, in the manner involved in 
the case, was clearly placed on the ground of a health measure. 
While in a measure it affected commerce, it did not regulate it. ' The 
repugnancy of the law of Delaware,' he says, ' to the Constitution is 
placed entirely on its repugnancy to the power to regulate, * * * 
a power which has not been so exercised (in this case) as to affect the 
question.' The Delaware law incidentally might under certain con- 
tingencies affect commerce within that State on that stream, but it 
did not regulate it or affect interstate ' intercourse ' or trade. 

" The next case which comes before the Supreme Court was the 
Milne case (11 Pet, 102), which is sometimes cited as recognizing a 
concurrent power in the States, although it decided nothing more 
than that, as a police measure, a State can pass certain quarantine 
regulations. Indeed, the dissenting opinion of Judge Story in this 
case ought to set at rest any question as to Marshall's view on the 
exclusive character of Congress's control over interstate commerce. 
Story went so far as to hold that the exclusive control of Congress 
was so absolute that ' a State can not make a regulation of commerce 
to enforce its health laws, because it is a means withdrawn from its 
authority ; ' and he adds : ' Such is a brief view of the grounds upon 
which my judgment is that the act of New York is unconstitutional 
and void. In this opinion I have the consolation to know that I had 
the entire concurrence upon the same grounds of that great constitu- 
tional jurist, the late Chief Justice Marshall.' " 

Then we come, gentlemen, to the other days, following this thing 
along in a historical way. 

"The reaction against the broad construction tendencies of those 
days, and of Marshall, Storey, and others in particular, probably ex- 
plains the change of view that appears in Taney's day in the License 
cases, which next came before the court. Three cases went up in one 
record, the one interesting us most being the Pierce case (5 How., 
504) . New Hampshire required anyone who wished to sell liquor to 
obtain a town license. Pierce imported from Massachusetts a barrel 
of gin and sold it in the original package without a license, and was 
convicted therefor. He claimed that a State law requiring a license 
for the sale of imported liquor in the original package was void as a 
regulation of interstate commerce. Taney, C. J., upheld the law on 
the ground that Congress having passed no law regulating the sale of 
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liquors from other States, this law did not conflict and that the power 
of the States over commerce in such a case was concurrent. From 
the 'silence' of Congress this deduction was made. In later deci- 
sions we shall see that exactly the opposite meaning was given to 
Congressional silence." 

Then we go on to discuss the Pierce case, following it along with 
Cooley V. Port Wardens, and come to the latter part of that decision. 
We find that when the justice was explaining the ruling of Chief 
Justice Marshall, he said : 

" Now, the power to regulate commerce embraces a vast field con- 
taining not only many but exceedingly various subjects quite unlike 
in their nature, some imperatively demanding a single uniform rule 
operating equally on the commerce of the United States in every port, 
and some, like the subject now in question, as imperatively demand- 
ing that diversity which alone can meet the local necessities of navi- 
gation," etc. 

Then the decision goes on to distinguish between the nature of this 
power and the nature of the subject to which it extends. I do not 
care to read the whole of that. 

(At this point the committee took a recess until 2 o'clock p. m.) 



ARGUMENT OF ROBERT GRAIN, ESQ., OF BALTIMORE, MP. 

Mr. Chain. Mr. Chairman and gentlemen, as general counsel for 
the United States Brewers' Association I desire, with your permission, 
to present as briefly as possible some of the reasons why the so-called 
Hepburn bill should not become a law. In the short time at my dis- 
posal I can merely suggest some of them. 

From an economic and temperance standpoint I think this bill is 
thoroughly vicious, but I desire more particularly to discuss it from 
a legal standpoint. Speaking as a lawj^er, after careful study of the 
question, it is my opinion that the bill, if passed, will be held uncon- 
stitutional for a number of reasons. 

This same bill in the last session of Congress was introduced, re- 
ported favorably, and passed the House before its opponents knew 
that such a bill was even pending. As soon as the bill was brought to 
their attention a hearing was requested before the Senate Committee 
on Interstate Commerce, and after full argument that honorable com- 
mittee rejected the measure, and it died. 

Before this bill can became a law the commerce clause of the Con- 
stitution of the United States must be absolutely sacrificed and disre- 
garded ; the famous opinions of John Marshall in Gibbons v. Ogden 
and in Brown v. Maryland must be repudiated ; the police powers of 
the several States must be given extraterritorial effect, and the regu- 
lation of commerce, which m the plainest Anglo-Saxon language was 
delegated by the Constitution to the Congress of the United States 
exclusively, must be transferred in this special instance to the several 
States. 

I have not the time to go into this as thoroughly as I should like, 
but, briefly speaking, as you know, this bill is introduced to overcome 
the legal effects of a decision of the Supreme Court of the United 
States growing out of the so-called Wilson bill, passed August 8, 1890. 

c 8 s— 06 3 
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The Wilson bill was also passed at the request of the friends of pro- 
hibition, to overcome the legal effects of a decision of the Supreme 
Court. It is worth while to examine these decisions. 

In Leisy v. Hardin (135 U. S., 100), "the original-package case," 
the Supreme Court held that no State had the power to control or 
prohibit the sale of intoxicating liquors transported from one State 
into another, so long as it remained in original packages. 

The language of Chief Justice Fuller in this case has an important 
bearing on the question of the constitutionalitv of this proposed bill. 
"The power vested in Congress," he says, "to regulate commerce 
with foreign nations and among the several States and with the In- 
dian tribes is the power to prescribe the rule by which that commerce 
is to be governed, and is a power complete in itself, acknowledging no 
limitations other than those prescribed in the Constitution. It is co- 
extensive with the subject on which it acts, and can not be stopped at 
the external boundarjr of a State, but must enter its interior and must 
be capable of authorizing the disposition of those articles which it 
introduces, so that they may become mingled with the common mass 
of property within the territory entered." 

Further on he says : " These decisions rest upon the undoubted 
right of the States of the Union to control their purely internal 
affairs, in doing which they exercise powers not surrendered to the 
National Government; but whenever the law of the State amounts 
essentially to a regulation of commerce with foreign nations or among 
the States, as it does when it inhibits, directly or indirectly, the receipt 
of an imported commodity, or its disposition before it has ceased to 
become an article of trade between one State and another, or anothey 
country and this, it comes in conflict with a power which in this par- 
ticular has been exclusively vested in the General Goyernment, and is 
therefore void." Immediately following this decision, in order to 
overcome its effects, the Wilson bill was introduced and became a law 
on Auffust 8, 1890. 

On May 25, 1891, the Supreme Court for the first time construed 
this Wilson bill in the case of Wilkerson v. Eahrer (140 U. S., 572) 
on the case as presented, that intoxicating liquors transported into the 
State of Kansas and there sold, after the passage of this act, were sub- 
ject to the existing laws of that State as to the selling of such liquors. 

After this came the case of Scott v. Donald (165 U. S.^ 58), decided 
January 18, 1897, which construed the South Carolina dispensary law 
of January 2, 1895, and held it to be unconstitutional and void as a 
hindrance to interstate commerce; and held, further, that the dispen- 
sa^ law was not within the scope and opeKition of the Wilson Act. 

When this Wilson bill again came before the Supreme Court of the 
United States, in the case of Khodes v. Iowa (170 U. S., 415) , the court 
rather dodged the question of its constitutionality, and, in an exhaus- 
tive opinion defining its scope and meaning, held that under its provi- 
sions liquors transported from one State to another remain under the 
protection of the interstate-commerce law until they are delivered to 
the consignee, and that the State law is inoperative to reach them 
until they are delivered by the common carrier to the person to whom 
they are consigned. 

Th« present Hepburn bill is designed to overcome this just and 
equitable interpretation of the Supreme Court, by providing that 
State liquor laws shall become operative upon a shipment of liquor 
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immediately upon its " arrival within the boundary of such State or 
Territory before and after delivery," the addition of the last four 
words being the only amendment of the existing law. In other words, 
the mere physical arrival of the liquor on the boundary of any State, 
oven though it be intended for private use, shall make it subject to liie 
operation of State laws, and shall enable any State to empower its 
officials to confiscate it or destroy it or do as they please with it re- 
gardless of the purooses for which it is intended or of the rights of 
any individual or oi the consignor or consignee. 

If the Wilson bill had contained the provision of the proposed 
Hepburn bill — that the police power of the States should attach to 
articles of commerce beiore delivery — the Supreme Court would of 
necessity, in the Rhodes case, have held the Wilson bill to be uncon- 
stitutional, for the plain reason that the whole theory of that decision 
rests upon the basic principles involved in the subject under discus- 
sion, and which we now say are settled law, to wit: That the power 
of Congress over interstate commerce is complete; that spirits and 
malt liquor are legitimate subjects of interstate commerce ; that inter- 
state commerce begins with the shipment and ends with the arrival 
of the article in the hands of the consignee, and until such arrival 
interstate commerce continues; and as long as interstate commerce 
continues, the police powers of the State can not attach, and such 
police power of the State can attach to interstate-commerce ship- 
ments only when the shipment has reached the consimee. 

When the shipment reaches the border line of the State, and is yet 
to be delivered, the goods are still in transitu, are subjects of inter- 
state commerce, and under control of the interstate-commerce clause 
of the Constitution. If the police power could seize or lay hands on 
such goods at the border line the police power would be given extra- 
territorial jurisdiction; would supersede interstate commerce in its 
control of the shipment, and would destroy the rights of the citizens 
of the several States to ship articles of commerce and have them 
delivered to the purchaser in another State. 

Mr. Pearre. Do you say that the Rhodes case so decides, or do you 
so contend ? 

Mr. Crain. I mean to say that the Rhodes case preserves the com- 
merce clause of the Constitution inviolate, and that it either says or 
justifies the conclusions and principles of law I have just stated. 
You can't, under the law, touch an interstate shipment until it 
reaches the hands of the consignee. 

Mr. Pbarke. You contend that Congress has not the power to 
remedy that? 

Mr. Crain. I contend that Congress has not the power to change 
the constitutional law of the land. I contend that the Supreme 
Court held in the Rhodes case that " arrival " meant, not arrival 
in the State, as the Wilson act says, but delivery to consignee, because 
the court did not believe that Congress had the power to do what 
our prohibition friends want you to do, and what they thought they 
had done when they got you to pass the Wilson bill. 

I may say that this measure in the last Congress, as well as in this, 
has had some support because its real character was not understood. 
You have heard a great deal from our very estimable prohibition 
friends about the abuses and evasions under the existing law, and 
like the advocates of the bill before the last House, they argue that 
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this bill merely enables the State to suppress these abuses, and that 
it in no wise interferes with the right of anj individual to import for 
his own use any liquor he desired. If this were so, the brewers of 
the United States would not oppose this bill, for they are not defend- 
ing or asking protection for any such abuses or evasions ; but unfor- 
tunately it is not so, as the prohibitionists who conceived and foster 
this bill well know. It has had support because at first blush the 
bill looks, as its champion in the last Congress argued, like " a propo- 
sition simply to give to the States the right of local self -government; 
the right of a majority in any community to make their own laws 
and to enforce them." But it does very much more than this. 

Its own chief advocate on the floor of the last House said, " this is 
a proposition to surrender back to the States certain control which 
was given by the Federal Constitution under the commerce clause to 
Congress." He certainly stated the fact, even if he did thereby admit 
the utter unconstitutionality of the act. But it is even much more 
than this. It does for a State by indirection what the State itself 
can not do. 

The error of such contentions as to the power of Congress is clearly 
established by the decision of the Supreme Court in the Rhodes case 
and in the Vance v, Vandercook case, to which I shall refer presently, 
and by what is apparently undisputed law from an examination of 
the authorities. 

Thus Justice White, in delivering the opinion in the Rhodes case, 
cites the following from the Bowman case (125 U. jS., 465) : 

It might be very convenient and useful in the execution of the policy of pro- 
hibition within the State to extend the powers of the State beyond its terri- 
torial limits. But such extraterritorial powers can not be assumed upon such 
an implication. On the contrary, the nature of the case contradicts their 
existence. For if they belong to one State they belong to all, and can not be 
exercised severally and independently. 

It is enough to say that the power to regulate or forbid the sale of a com- 
modity, after it has been brought into the State, does not carry with it the 
right and power to prevent its introduction, by transportation, from another 
State. 

The court further says : 

It is not gainsaid that the effect of the act of Congress was to deprive the 
receiver of goods shipped from another State of all power to sell the same in 
the State of Iowa in violation of its laws, but while it is thus conceded that 
the act of Congress has allowed the Iowa law to attach to the property when 
brought into the State before sale, when it otherwise would not have done so 
until after sale, on the other hand it is contended that the act of Congress 
in no way provides that the laws of Iowa should apply before the consumma- 
tion, by delivery, of the interstate-commerce transaction. 

To otherwise construe the act of Congress, it is claimed, would cause it to 
give to the statutes of Iowa extraterritorial operation, and would render the 
act of Congress repugnant to the Constitution of the United States. It has been 
settled that the effect of the act of Congress is to allow the statutes of the sev- 
eral States to operate upon packages of imported liquor before sale. (Re 
Rahrer, Wilkerson v, Rahrer, 140 U. S., 545 (35:572).) 

The decision then goes on with great refinement of reasoning to 
analyze what the words " arrival in a State " mean, and goes on to 
show that if it meant at the State borders, it would nullify the whole 
act ; but to uphold the meaning of the word " arrival," which is nec- 
essary to support the State law as construed below, forces the conclu- 
sion that the act of Congress in question authorized State laws to 
forbid the bringing into the State at all. This follows from the fact 
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that its arrival means crossing the line, then the act of crossing into 
the State would be a violation of the State law, and hence necessarily 
the operation of the law is to forbid crossing the line and to compel 
remaining beyond the same. Thus, if the construction of the word 
" arrival '' be that which is claimed for it, it must be held that the 
State statute attached and operated beyond the State line confessedly 
before the time when it was intended by the act of Congress it should 
take effect. 

But the subtle signification of words and the niceties of verbal distinction 
furnish no safe guide for construing the act of Congress. On 'the contrary, it 
should be interpreted and enforced by the light of the fundamental rule of car- 
rying out its purpose and object, of aflPording the remedy which it was intended 
to create, and of defeating the wrong which it was its purpose to frustrate. 

Undoubtedly the purpose of the act was to enable the laws of the several 
States to control the character of merchandise therein enumerated at an earlier 
date than would have been otherwise the case, but it is equally unquestionable 
that the act of Congress manifests no purpose to confer upon the States the 
power to give their statutes an extraterritorial operation so as to subject per- 
sons and property beyond their borders to the restraints of their laws. 

If the act of Congress be construed as reaching the contract for interstate 
shipment made in another State, the necessary effect must be to give to the 
laws of the several States extraterritorial operation, for, as held in the Bow- 
man case, the inevitable consequence of allowing a State law to forbid inter- 
state shipments of merchandise would be to destroy the right to contract 
beyond the limits of the State for such shipments. If the construction claimed 
be upheld, it would be in the power of each State to compel every interstate- 
commerce train to stop before crossing its borders and discharge its freight, 
lest by crossing the line it might carry within the State merchandise of the 
character named covered by the inhibitions of a State statute. 

The court further says: 

Has the law of Iowa any extraterritorial force which does not belong to the 
law of the State of Illinois? If the law of Iowa forbids the delivery and the 
law of Illinois requires the transportation, which of the two shall prevail? 
How can the former make void the latter? In view of this necessary operation 
of the law of Iowa, if it be valid, the language of this court in the case of Hall 
V. De Cuir, 95 U. S., 485, 488 (24:547, 548), is exactly in point. It was said 
there : " But we think it may safely be said that State legislation which seeks 
to impose a direct burden upon interstate commerce or to interfere directly 
with its freedom does encroach upon the exclusive power of Congress. The 
statute now under consideration, in our opinion, occupies that position." 

Now, this Hepburn bill is introduced to get around this decision. 
I have cited this case very fully, because, unless the Supreme Court 
reverses itself or completely shuts its eyes to the real nature of this 
bill, and the inevitable practical resull that it will interfere with 
interstate commerce, it can not possibly hold it to be constitutional. 
To do so 

Mr. Thomas. Before you leave that point that you were on, 1 
would like to ask you a question if it does ^ot interrupt you. 

Mr. Grain. With a great deal of pleasure. 

Mr. Thomas. Is it your contention that Congress has no constitu- 
tional power to prohibit the transportation of intoxicating liquors 
from one State into another? 

Mr. Grain. I have not said so, because that question is not germane 
to the issue. The Supreme Court 

Mr. Thomas. I ask ^y^hether that is your contention? 

Mr. Grain. No ; I am not making that contention now. But I am 
contending that even if Congress can interfere with interstate com- 
merce in liquor (which I by no means admit), it can not, as this bill 
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does, delegate to the States the power to do so. I say that the Su- 
preme Court said, in the case of Rhodes v. Iowa and in Vance v. 
Vandercook, that the interstate commerce never ceased until the ar- 
rival of the goods, i. e., until they reached the hands of the consignee. 

This bill proposes to allow the State to seize them before and after 
delivery. It proposes to stop commerce by preventing delivery. It 
proposes to enable any State to make prohibition effective by shutting 
off interstate commerce in liquor. For if the thirsty beer drinker 
can't get his glass of beer at home and can't import it, he is pretty 
effectually prohibited. 

Mr. Pearre. May I ask you a question ? 

Mr. Grain. Certainly. 

Mr. Pearre. I do not understand that this is a question of prohibi- 
tion or antiprohibition. 

Mr. Crain. In reality it is, but I am not now discussing it from 
such a standpoint. 

Mr. Pearre. I am especially interested in the legal features. 

Mr. Crain. I am trying to give them to you. 

Mr. Pearre. Do I understand you to quote any decision of the 
Supreme Court of the United States to tlje effect that the pending bill 
is unconstitutional? 

Mr. Crain. I say that if you read the case of Rhodes v. Iowa 
(170 U. S.) — my time is getting very limited, but if I had the time to 
read the whole case to you I would like to do so — that if you read that 
you will see that the one thought in the mind of Justice White, who 
wrote the opinion, was that the interstate commerce continued until 
the goods reached the hands of the consumer. 

Mr. Pearre. I understand that. 

Mr. Crain. And he also said in that case, in exact words, that the 
shipment was interstate commerce until it reached the hands of the 
consignee. Now, if that is the case, and this bill says you can get 
hold of the goods before they reach the hands of the consignee, is the 
conclusion not inevitable that the act is unconstitutional? 

Mr. Pearre. Just there, did not the court say that the protection 
of the interstate-commerce clause of the Constitution continued until 
the article came into the hands of the consignee — I understand that — 
but did not the court say that that was so under existing circum- 
stances because Congress had not acted, did it deny the power of 
Congress to thus affect interstate commerce in liquor ? 

Mr. Crain. The Supreme Court, Mr. Pearre, did not decide in 
reference to this bill, because this bill had not been introduced ; but I 
say that the Supreme Court said that commerce continued until it 
got into the hands of the consignee, and you could not touch it. 

Mr. Pearre. Has not the court always indicated in its opinions 
that Congress had the power to go to the fullest extent that it will 
undertake to act in this bill if this committee reports it? 

Mr. Crain. Absolutely not. The Supreme Court has gone the 
limit very often, but I believe they would stop at this bill. Let me 
show you why by calling your attention to the latest decision by the 
Supreme Court, in which the question under discussion was passed 
upon, which is the case of Vance v. Vandercook Company, decided 
May 9, 1898 (170 U. S., 438), at the same time the Rhodes case was 
decided. This case establishes the following points: 
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First. That " the respective States have plenary power to regulate 
the sale of intoxicating liquors within their borders, and the scope 
and extent of such regulations depend solely on the judgment of the 
law-making power of the States^ provided always, they do not trans- 
cend the limits of State authority by invading rights which are se- 
cured by the Constitution of the United States, and provided further, 
that, the regulations as adopted do not operate a discrimination 
against the rights of residents or citizens of other States of the 
Union." 

Second. That " equally well established is the proposition that the 
right to send liquors from one State into another, and the act of 
sending the same, is interstate commerce, the regulation whereof has 
been committed by the Constitution of the United States to Congress, 
and hence that a State law which denies such a right, or substantially 
interferes or hampers the same, is in conflict with the Constitution of 
the United States." 

Third. " That the interstate commerce clause of the Constitution 
guarantees the right to ship merchandise from one State into another, 
land protects it until the termination of the shipment by delivery at 
the place of consignment, and this right is wholly unanected by the' 
act of Congress which allows State authority to attach to the original 
package before sale, but only after delivery. 

Fourth. That " the right of persons in one State to ship liquor into 
another State to a resident for his own use is derived from the Consti- 
tution of the United States and does not rest on the grant of the 
State law. Either the conditions attached by the State law unlaw- 
fully restrain the right or they do not. If they do — and we shall 
hereafter examine their contention — then they are void. If they do 
not, then there is no lawful ground of complaint on the subject." 

Fifth. That " the right of the citizen of another State to avail him- 
self of interstate commerce can not be held to be subject to the issu- 
ing of a certificate by an officer of the State of South Carolina, with- 
out admitting the power of that officer to control the exercise of the 
right. But the right arises from the Constitution of the United 
States ; it exists wholly independent of the will of either the lawmak- 
ing or the executive power of tha State; it takes its origin outside 
of the State of South Carolina and finds its support in the Constitution 
of the United States. Whether or not it may be exercised depends 
solely upon the will of the person making the shipment, and can not 
be in advance controlled or limited by the action of the State in any 
department of its government." 

Now, ^ntlemen, that is the law. And until the Supreme Court 
reverses itself this bill can not be constitutional, unless it be true as 
claimed (1) that it does not in the least interfere with shipments 
from another State; or (2) that it does not empower any State to 
interfere with the right of anyone to import liquor for his own use. 
It assuredly does both these things. 

If this act becomes a valid law, there can be absolutely no question 
that if a citizen of the State of Iowa orders a case of beer from the 
State of New 'York, the seller in New York could not ship that case of 
beer to the citizen of Iowa for the simple reason that immediately 
upon its arrival within the boundaries of the State of Iowa " before 
and after delivery " the police power of Iowa attaches and the tem- 
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gBrance inquisitors of that State can seize the package, and if the 
tate law permits it, they can destroy it or sit in judgment on it as 
to whether it shall go to the consignee, or whether it is good for his 
health, his morals, or his hereafter. 

So that, although no State can ^' forbid shipment to an individual 
resident for his own use," and although Congress itself also can not 
do this, yet by this specious legislation it accomplishes indirectly 
what it can not do directly. I do not believe the courts would uphold 
this. Congress can not delegate to any State the power not only to 
regulate commerce and destroy it, but also to regulate individual 
liferty and to destroy it. 

Mr. Henry. Why is this any more a delegation of power than the 
Wilson Act of 1890 was ? 

Mr. Crain. For the simple reason that the Wilson Act did not say 
that commerce had to be stopped. It said that commerce should con- 
tinue, and commerce did continue until the goods got into the hands 
of the consignee. 

Mr. Henry. But the act did not say that, did it? 

Mr. Crain. The Prohibitionists who had it passed did not think it 
eaid that, but the Supreme Court said that is what " arrival " meant. 

Mr. Henry. The act said that commerce could continue until the 
goods got into the hands of the consignee. 

Mr. Crain. The act said 

Mr. Henry. Did it not propose simply to give the States absolute 
freedom in dealing with interstate commerce? 

Mr. Crain. That was the idea. The Wilson bill said that after the 
goods reached the State, arrived in the State, that the power of the 
State should attach. 

The Supreme Court said " arrival in any State " meant arrival in 
the hands of the consignee, and that arrival in the hands of the? con- 
signee meant the continuation of the commerce from the time of the 
purchase and the shipment down to the time of the delivery. 

Mr. Henry. I do not want to interrupt you, but did they not say, 
in debate, that " arrival in the State " meant arrival in the boundaries 
of the State and not in the hands of the consignee? 

Mr. Crain. In debate, very likely; I think so. 

Mr. Henry. Was not that the intention of the act? 

Mr. Crain. Of the framers of the act, no doubt. If that was the 
intention, I wish they had clearly expressed it, for then there would 
never have been any Wilson bill. The Supreme Court would have 
knocked it into a cocked hat. 

Marshall's opinion in Gibbons v. Ogden, that " commerce among 
States " means into and not merely to the boundary of States is stifl 
law in this country, I am glad to say. It was precisely because the 
court held " arrival " to mean delivery that the act was held consitu- 
tional; had they held it to mean what, as you rightly say, it was 
intended to mean, they would have held it to be unconstitutional. 
The court says so in so many words. Read those decisions and you 
will find out that from the beginning to the end the coilrts are not 
willing, are entirely unwilling, that Congress should give up its con- 
trol over interstate commerce and delegate it to the States. 

Mr. Gillett, of California. May I ask you a question ? 

Mr. Crain. With pleasure. 
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Mr. GiLLETT, of California. The Constitution says that Congress 
has the power to regulate commerce? 

Mr. Chain. Yes. 

Mr. GiLLETT, of California. Do you believe that Congress has the 
power to pass an act prohibiting interstate commerce on matters that 
are treated as subjects of legitimate commerce? 

Mr. Crain. Not at all; and I am glad you ask that, for I want to 
refer to the recent opinion of Justice Harlan in the so-called Lottery 
case. (Champion v. Ames, 188 U. S., 321.) 

At the last hearing before this committee counsel for the temper- 
ance people, with much bravado, proclaimed that since the Lotteiy 
case decision there could be no doubt of the constitutionality of a bill 
in Congress prohibiting any conmierce in liquors. There is nothing 
in the opinion of the court warranting any such statement. 

The whole intent of the act upheld by this opinion was the suppres- 
sion of a nuisance and a fraud in interstate commerce traffic, which 
was being carried on through the transportation of lottery tickets 
through the means of interstate commerce. The opinion at page 501 
cites the case of Phalen v. Virginia (8 How., 163), which held " that 
the suppression of nuisances injurious to the public health or morality 
is among the most important duties of government, and experience 
has shown that the common forms of gambling are comparatively 
innocuous when placed in contrast with the widespread pestilence of 
lotteries. The former are confined to a few persons and places, but 
the latter infests the whole community;" the justice further says 
that " in other cases we have adjudged that authority given by legis- 
lative enactment to carry on a lottery, although based upon a con- 
sideration in money, was not protected by the contract clause of the 
Constitution; this, for the reason that no State may bargain away 
its power to protect the public morals, nor excuse its failure to per- 
form a public duty by saying that it had agreed, by legislative enact- 
ment, not to do so." 

The court further says, at page 501 : 

As a State may, for the purpose of guarding the morals of its own people, 
forbid all sales of lottery tickets within its limits, so Congress, for the purpose 
of guarding the people of the United States against the " widespread pestilence 
of lotteries " and to protect the commerce which concerns all the States, may 
prohibit the carrying of lottery tickets from one State to another. In legislat- 
ing upon the subject of the traffic in lottery tickets, as carried on through inter- 
state commerce. Congress only supplemented the action of those States — perhaps 
all of them — which, for the protection of the public morals, prohibit the drawing 
of lotteries, as well as the sale or circulation of lottery tickets, within their 
respective limits. It said, in effect, that it would not permit the declared 
policy of the States, which sought to protect their people against the mischiefs of 
the lottery business, to be overthrown or disregarded by the agency of inter- 
state commerce. We would hesitate long before adjudging that an evil of such 
appalling character, carried on through interstate commerce, can not be met 
and crushed by the only power competent to that end. 

In concluding his opinion the justice said (p. 504) : 

The whole subject is too important, and the questions suggested by its con- 
sideration are too difficult of solution to justify any attempt to lay down a rule 
for determining in advance the validity of every statute that may be enacted 
under the commerce clause. We decide nothing more in the present case than 
that lottery tickets are subjects of traffic among those who choose to sell or 
buy them ; that the carriage of such tickets by independent carriers from one 
State to another is therefore interstate commerce; that under its power to 
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regulate commerce among the several States Ck>ngre6S — subject to the limita- 
tions imposed by the Constitution upon the exercise of the powers granted — 
has plenary authority over such commerce, and may prohibit the carriage of 
such tickets from State to State; and that legislation to that end and of that 
character is not inconsistent with any limitation or restriction imposed upon 
the exercise of the powers granted to Congress. 

No sane and decent person will suggest that it is necessary to stop 
the transportation of beer in order to " guard the morals of the peo- 
ple " or " to prevent widespread pestilence in lotteries," yet these were 
the causes which induced the Supreme Court to render its decision in 
the lottery cases, and to say that under the power of Congress to regu- 
late it had the right to stop the transportation of lottery tickets for 
the public good. 

Before Congress can prohibit, directly or indirectly, the interstate 
traffic in beer, it must first be established that beer is not a legitimate 
article of commerce ; and if I had the time I should like to quote you 
some of the adjudications on this point. Even the Supreme Court 
will not forget that the brewing industry is not on a par with traffic 
in lottery tickets; that it has been encouraged and fostered by colonial 
and Congressional legislation since the beginning of the country; 
that it has had the special commendation of the most eminent states- 
men from Alexander Hamilton on down as a legitimate source of 
official revenue, and that it has contributed as much to the prosperity 
of the country and to the income of the nation as any other industry. 

Mr. Powers. You have referred to the case of Gibbons. Did not 
Marshall hold in that case that the right to regulate an article of 
interstate commerce carried with it the right to prohibit an article of 
interstate commerce? 

Mr. Crain. No, sir; he did not go that far. Gibbons and Ogden, 
and Brown and Maryland, to the great credit of John Marshall, did 
not go that far, and, if he needed any monument, they would be a 
monument to his ability. 

Mr. Powers. Do you not find that he made this statement: That 
the prohibition of a single article of interstate commerce amounted to 
a regulation of interstate commerce as a whole ? 

Mr. Crain. I did not catch that. 

Mr. Powers. Do you not find that Marshall said in the Ogden case 
that the prohibition of a single article of commerce might amount to 
a regulation of interstate commerce? 

Mr. Crain. That is undoubtedly so. 

Mr. Powers. Under that, may not interstate commerce be regu- 
lated by Congress by the prohibition of some one article? 

Mi^. Grain. Certainly not in the sense contended for by the prohi- 
bitionists. It mi^ht, to this length. If they said that this article 
that they were going to regulate was a fraud or a menace to public 
health or morals. I suppose Congress could say you could not carry 
smallpox patients from one State to another, or yellow-fever patients, 
or those kinds of things. 

Mr. Powers. Have you ever seen the various bills introduced in 
the last five or six years providing for the prohibition of interstate 
commerce in trust-made goods? 

Mr. Grain. Yes. 

Mr. Powers. What do you think of those bills? 

Mr, Grain. That is a large question. There is a difference between 
a regulation of the commerce and a prohibition of comerce. That is 
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the whole point. Just think of the shrewdness of our prohibition 
friends. Congress is asked to do something. Not to prohibit; oh^ 
no; merely to regulate — ^to help the States regulate. That looks 
innocent enough. Pass the law 

Mr. Powers. I want your views. I am not expressing my opinion. 
But would you say a bill, passed by Congress which prohibits inter- 
state commerce in sending goods manufactured by certain corpora- 
tions, known as the trusts, would be unconstitutional ? 

Mr. Crain. As the laws stand to-day, I would say yes. I would 
certainly say that Congress can not delegate to any State the power 
to say that such ^oods can not cross the State border, which is the 
case here. Even in the lottery cases the court had to have it argued 
twice, and then they were a divided court, and were months and 
months before thfey could get together on any kind of an opinion 
at all. 

Mr. Henry. One more question, if you please, although I do not 
want to interrupt you. I want to get the legal effect of this act. 
Suppose the act is passed ? 

Mr. Crain. The mere passage of this bill, of course, will not itself 
affect commerce, except m prohibition or local-option States, or in 
States having appropriate laws to take advantage of it, and the min- 
ute any State passes the necessary law, if it does not already have it,^ 
that minute the control of interstate traffic in licjuor so far as that 
State is concerned passes to such State; and as different States will 
have different laws, one legal effect will be that chaos and inequality 
must prevail. 

The control of interstate commerce was placed in Congress to pre- 
vent conflict and effect equality and uniformity. This bill at oi\ce 
destroys this. Eights guaranteed to a citizen of the United States 
and recognized by one State are denied by another. Interstate com- 
merce in liquor will be lawful under cerain restrictions or to a certain 
extent in one State and under different restrictions and to a different 
extent in another State. That uniformity and equality which the law 
of the land guarantees will be destroyed, and those rights, privileges,, 
and immunities as to personal liberty and property guaranteed to the 
citizens of the United States by the Constitution will be at the mercy 
of the States. 

If Confess can delegate to a State this power to regulate commerce 
by prohibiting it, of what use is the provision of the Federal Consti- 
tution as to interstate commerce? Does not Congress override the 
Constitution? Does not such action amount to a practical nullifica- 
tion of this provision of the Constitution, or at least an abdication of 
power under it ? 

Mr. Henry. What effect would it have upon the importation of 
beer into local-option precincts in States where they have not State 
prohibitory laws? 

Mr. Crain. If this bill were passed ? 

Mr. Henry. Yes. 

Mr. Crain. It would depend on the State laws, but it is not prob- 
able that you could get any beer in there unless our prohibition 
friends went to sleep or lost their muskets. 

Mr. Henry. I wanted to see how far-reaching it is. 

Mr. Crain. That is it. Until you study it you do not grasp how 
tremendously far-reaching 
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Mr. Brantley. Let me ask you a legal question. Suppose this bill 
becomes a law; suppose it should be declared constitutional; what 
becomes of this inte^:state power over the commerce of liquor in those 
States that do not see proper to enact any legislation to carry out the 
provisions of this law? Does not Congress abdicate its power com- 
pletely by this bill ? 

Mr. Grain. It surrenders all the power that Congress has in refer- 
ence to this and it gives to the State the right to act. Of course, if a 
State does not act — ^if there is no prohibition or special legislation in 
the State — ^then the act has no effect. 

Mr. Brantley. Then what becomes of the power? Has not Con- 
gress parted with it? 

Mr. Crain. It has parted with it and given it up, and that is what 
we say they can not do, and I challenge any lawyer in this country to 
read every decision from Gibbons and Ogden down to this case (188 
U. S. — ^the Lotterjr case, the Ames case), and you will not find one 
single expression from all of the judges that have expressed opinions 
on this question showing that thejr even dreamed that Congress had a 
right to give up their power over interstate commerce and to delegate 
it to the several States. 

Chief Justice Marshall, in Gibbons v. Offden, said that " when a 
State proceeds to regulate commerce with foreign nations or among 
the several States it is exercising the very power that is granted to 
Congress, and is doing the very thing which Congress is authorized to 
do." ( Judson on Taxation, p. 103.) 

Is not a sacred duty imposed upon Congress, in its control over 
interstate commerce, to safeguard the rights of the citizens of the 
several States in relation to interstate commerce, and not to be a party 
to any low scheme which seeks to destroy the individual right or any 
<;itizen of any State of the Union? 

Mr. Brantley. One more question. Suppose this bill passes and 
it is upheld as a constitutional law, would Congress then have left the 
power, if it ever had it, to pass a law prohibiting interstate commerce 
in liquor ? 

Mr. Crain. Congress might repeal the act. 

Mr. Brantley. I mean without repealing this act. 

Mr. Crain. I doubt it. 

Just a word more in regard to the insidious simplicity of this bill. 
As I said a moment ago, its chief fallacy is that it pretends one thing 
and does another. The measure in the last Congress as well as in this, 
has had some support, because its real character was not understood. 
At first blush it looks, as its champion in the last Congress argued, 
like " a proposition simply to ^ve to the States the right of local self- 
government, the right of a majority in any community to make their 
own laws and to enforce them." But this Hepburn bill does very 
much more than this. It delegates to the States a power denied them 
by the Constitution. It enables them to override those sacred rights 
and privileges guaranteed each citizen by the Constitution and the 
unwritten law of the land. 

The laws of Iowa, let us say, make it unlawful to manufacture or 
sell beer. This law can not be enforced, say the advocates of this bill, 
because, forsooth, thirsty individuals import their beer from other 
States. Now, no State has yet had the temerity to violate the most 
fundamental principles of free government by making it a crime to 
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take a drink in the privacy of a man's own home, for " they shall sit 
every man under his vine and under his fig tree and none shall make 
them afraid, for the mouth of the Lord of Hosts hath spoken it." In 
other words, the wary Prohibitionist of Iowa or Kansas says : I have 
prohibited the manufacturing of beer ; I can't prohibit anyone from 
drinking it, for that would be a violation of a right for which men 
have battled from the days of Kunn^ede to Spions Kop. 

I can't prevent him from getting it as long as the Congress of the 
United States controls interstate commerce and permits him to import 
it consigned to himself, but if I can get the Hepourn bill passed I can 
seize the goods " before and after delivery," and then, inasmuch as he 
can't import it, and can't ^t it in his own State, there will be nothing 
left for him to do but quit drinking; and presto! Prohibition win 
prohibit. Surely, the mere statement of this proposition is its suffi- 
cient answer. 

The very simplicity of the bill conceals its truly extraordinary and 
far-reaching character. Its passage would be the greatest invasion of 
the rights of the individual ever perpetrated by any American Con- 
gress ; it would bring more discord and strife into the peace and har- 
mony of the States, and stir up more bitterness and feenng among the 
people than any legislation since the fugitive-slave law; it would 
mean a loss of many millions to the brewing interests of the country ; 
it would line the boundary of every temperance State with sneaks and 
smugglers; and, inasmuch as whisky can be more easily smuggled 
than beer, it would do the cause of temperance far more harm than 
good. 

The beer drinkers and the enormous brewing industry of the United 
States do not believe that Congress is ready to pass any bill which 
either in purport or effect is a prohibition measure. While the tem- 
perance s^Qtiment in this country may in recent years have increased, 
there can be no question that the prohibition sentiment has decreased. 
As a political issue prohibition is dead, and as a moral issue it has 
been aoandoned even in the house of its friends. And this fact ought 
to be a source of much hope to the true lovers of temperance, for it 
means that if this great drink question is treated with fairness and 
intelligence instead of with bitterness and bigotry great good can be 
wrou^t. The beer industry is here to supply a human want, and it 
is here to stay. Its friends outnumber its enemies ten to one, and it 
is entitled to intelligent consideration and to a protection from a 
mistaken or fanatical minority. 

Prohibition has failed because it is foreign to the genius of our 
free institutions and because it has lacked a sufficiently strong ethical 
basis to insure the necessary public approval and support. Prohibi- 
tion does not prohibit; it demoralizes. And I say that in its legal 
and practical consequences this bill means prohibition by act of 
Congress wherever and whenever any State desires it. In his recent 
work on constitutional law Professor Tiedeman devotes a chapter to 
the constitutionality of prohibition laws, and says that in his opin- 
ion as a jurist the courts have not followed the law in upholding the 
various prohibition laws. I mention this merely to show that even 
in the courts the cause of prohibition is losing caste, just as it is with 
the public and even with the reformers. 

As you know, the most complete and definitive study of the liquor 
problem ever made is that now being made by the so-called '' Com- 
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mittee of Fifty ,'^ composed of men like President Eliot, Seth Low, 
Doctor Peabody, Carroll Wriffht, and others, and their various re- 
ports are an unanswerable indictment not only of prohibition, but 
of modem temperance methods. The best temperance thought of 
the day has abandoned prohibition as a way out of Egypt. Men like 
Bishop Potter, Bishop Magee, Bishop Hall, Doctor Kainsford, Ly- 
man Abbott, and a host of other temperance reformers are outspoken 
enemies of the prohibition propaganda. Temperance is not an emo- 
tional nor even a merely moral question. It is an economic prob- 
lem, calling for calm and intelligent study with some regard for the 
facts. The truth, as Professor Atwater puts it, is that "temperance 
reform has been supported by false arguments until its adherents 
feel that those arguments are almost mseparable from the cause 
itself. If the strongest weapon against a doctrine is the truth, it is 
time we revise the doctrine." Perhaps the best expression of the 
highest modem thought on the subject I can cite is that of Lyman 
Abbott, as set forth in a recent sermon; and I surely could not phrase 
a better argument against this bill. 

" My objection," he says, " to prohibitory laws is not that they can 
not be enforced, but that they ought not to be enforced. * * * 
Not even the local community has a right to determine that nien 
shall not drink alcohol. * * * Has a rural community in Maine, 
which thinks the saloon is an injury, a right to prohibit the saloon 
to the people of Bangor or Portland, who entertain a different opin- 
ion ? If so, on what is that right based ? * ♦ * it must be based 
on the supposed right of the majority to impose their conscience on 
the minority, to determine for them what is safe and right, to act 
toward them in loco parentis; and this right of the majority to act 
in loco parentis toward the minority is fundamentally antagonistic 
to the essential principle of a democracy." 

Aside from all legal objections, this committee will consider well 
the social and economic viciousness of such a law. There is no 
demand for such legislation and no real sentiment to sustain it. This 
kind of interference with individual liberty is foreign to the spirit 
of our laws and the genius of our civilization. 

And this surely is true. The history of civilization, as I read it, 
sums itself up in the constant struggle of the individual toward 
greater personal freedom. Liberty has not merely been a shibboleth ; 
it has, consciously or unconsciously, been the very life of the races 
in their onward struggle. " To pursue one's own good in one's own 
way," to quote Mr. Mill's famous phrase^ means individual liberty; 
to permit a numerical majority or minority to define the " way " or 
determine the "good " is tyranny. Perhaps it is a trifle farfetched, 
but I can not help noting that the ideal of individual freedom has 
been strongest among the drinking races, and that humanity owes 
its best heritages to them. The (Jreek gave us literature and art; 
the Roman, law, and the hardest drinker of them all, the Teuton, 
gave us that passion for freedom which has made the Saxon the con- 
queror of the world. What have the three great races which rejected 
alcohol — ^the Arab and the Hindu and the Mongolian — done to equal 
the work of their drinking rivals? 

No law could possibly be more fundamental or far-reaching or 
more antagonistic to the American ideal of individual rights than is 
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this bill. The doctrine of the police power has, it is true, been car- 
ried very far by judicial interpretation in this country, " but broad 
and comprehensive as is this power, it certainly can not extend to 
the individual tastes and habits of the citizen, which are confined 
entirely to himself." (License case, 5 How., 583.) 

In former times sumptuary laws were sometimes passed ♦ ♦ ♦ but the 
ideas which suggested such laws are now exploded utterly, and no one would 
seriously attempt to justify them in the present age. The right of every man 
to do what he will with his own, not interfering with the reciprocal rights of 
others, is accepted among the fundamentals of our law. (Cooley*s Consti. 
Limitations, 385.) 

Finally, I wish to reiterate that in considering legislation of this 
character this committee should be guided by the truth, and not by 
the sentimental hopes or the bitter fanaticism of those who abhor 
drink as they ahbor the devil. Or, to summarize the whole question 
in the words of the greatest living authority on the drink question, 
Mr. Gallus Thomann : 

Lawmakers should bear in mind that the use of intoxicants is not a vice, but 
a perfectly proper enjoyment of great physical, intellectual, and moral benefit 
to the individual, and of inestimable ethical and material advantage to society ; 
that the abuse of inebriating liquors is a vice, and that, while society is war- 
ranted in protecting itself against the effects of this abuse, the method of such 
protection should not in the least affect the liberty of action of the drinker, 
but should hold the drunkard responsible. * ♦ ♦ A very small minority 
drink excessively, and these, as a rule, are the least useful members of the 
community. 

The effect of State interference like this is to deprive millions and tens of 
millions of useful men of their personal liberties and of that which enhances 
their well-being, and consequently the well-being of the community, in order to 
rescue from the throes of vice a small minority of weaklings, who, in the ab- 
sence of drink, would as naturally succumb to any other one of the many vices 
and passions against which society finds ample protection in its penal laws. 
Such laws sacrifice the rights and well-being of the vast majority of moderate 
drinkers for an infinitesimally small minority of drunkards. • * ♦ 

I have no comment to make on many of the statements and repre- 
sentations that have been made during this hearing, but I can not 
refrain from referring you to high ecclesiastical opinion as to its 
general value, and I close by reading to you Bishop Potter's opinion 
of prohibitionists, published in the Outlook, March 11, 1899, as set 
forth in a letter to Lyman Abbott : 

♦ * * It is the old situation — ^as old as the religion of Jesus Christ — ^with 
the Scribes and Pharisees on the one hand, the Sadduces on the other, and over 
and against them the Truth. 

No more perfect reproduction of the first named has appeared in our day 
than the Prohibitionists; et id omne genus — arrogant, denunciatory, ignorant, 
unscrupulous, and untruthful ; holding one meager fragment of truth to their 
eyes, and denying great and fundamental facts in human nature, in their futile 
and foolish endeavor to remedy the perversion of human instincts by extirpat- 
ing them. The grotesque hypocrisy of the prohibition system, from Maine to 
Kansas, is a sufilcient commentary upon their theories. Meantime the en- 
deavors of wiser men and women to better the condition — the homes, the do- 
mestic life, the recreations — of their less-favored brethren go untouched of 
these, fit successors of 'those to whom Jesus said : " Woe unto you. Scribes and 
Pharisees, hypocrites, for ye bind heavy burdens upon men's shoulders, and 
grievous to be borne, and ye yourselves will not touch them with the tips of 
your fingers." 

I thank the committee for their attention. 
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STATEMEHT OF MB. BOBEST GBAIN , GENEBAL GOTJlf SEL OF THE 
TTETITED STATES BBEWEB8' ASSOCIATIOH. 

Mr. Grain. Mr. Chairman and gentlemen of the committee, it is 
difficult to add anything to the very full and learned argument which 
has been made by our friend. Judge Hough, and, as I have had the 
opportunity to print in the report of the hearings before the com- 
mittee some of the reasons against the constitutionality of this bill, 
I will offer only a few suggestions to the committee at this hearing. 
I had the pleasure of listening to the able argument of Judge Smith, 
of Iowa, at the last hearing of the committee. In one part of 'the 
speech of Judge Smith, in answer to a question by Mr. Gillett, the 
judge took occasion to say: 

You are talking about the constitutionality of this law. We will take care 
of ourselves if you have not any law that prevents our taking care of ourselves. 
We are not asking you to take care of us ; we are asking you not to interfere 
with us. 

If that is the position of our friends who are asking for the passage 
of this law, I should take it that the committee would have little diffi- 
culty in granting the request as made by Judge Smith. He makes 
the suggestion that if the committee, and afterwards Congress, will 
leave himself and his clients and his friends alone, that, at least in the 
State of Iowa, they will take care of the prohibition question. As I 
had understood the purpose of this bill, it was, in direct opposition 
to the statement as made by Judge Smith, that the people of Iowa, 
according to the views of our friends on the other side, having found 
it impossible to take care of themselves, had sought the intervention 
of Congress and asked the aid of Congress in taking care of their 
laws and the violations of their laws. 

Now, gentlemen, it seems to me that it is unimportant in the dis- 
cussion of this question whether or not the goods shipped from one 
of the States of the Union into a prohibition State be shipped there 
either for the purpose of consumption or for the purposes of sale. 
If the decision of the Supreme Court in the Rhodes case means any- 
thing, it means that commerce continues until the goods reach the 
hands of the purchaser, the consignee. After it has reached the 
hands of the purchaser it is then tor the State law to take hold of 
those goods, and if those goods are to be sold in violation of any 
statute of the State, then that violation of statute is the thing that the 
State must look after. If the goods shipped from New York to 
Iowa to some man who would desire to purchase them for sale could 
be seized by the officials of the State of Iowa before they reached the 
hands of the man who had made the purchase, then the interstate 
commerce would be destroyed by the officer of the State of Iowa, be- 
cause the officer of the State of Iowa would be taking hold of those 
goods while they were still in transitu, and under the decision of the 
Supreme Court it certainly would be in violation of the Constitution. 

There seemed to be some doubt, at this first hearing of this com- 
mittee, as to whether or not the power of Congress over interstate 
commerce was absolute; as to how far that power of Congress ex- 
tended, and as to whether or not there could be some question as to 
the delegation hj Congress to the several States of the regulation of 
the interstate shipment. We suggested from the very first, when this 
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bill was before the Senate committee, that there could be no question 
about that, because since the decision in Gibbons v. Ogden it had been 
acknowledged by all lawyers, as we saw the question, that the power 
, of Congress over interstate commerce was an exclusive and an abso- 
lute power. When the opinion in the Northern Securities case was 
handed down, and you gentlemen of the committee I have no doubt 
have read it, Mr. Justice Harlan in delivering the opinion of the 
court, in discussing this question, said — • 

if, as has always been understood, the sovereignty of Congress, though limited 
to specified objects, is plenary as to those objects, the power over commerce with 
foreign nations and among the several States is vested in Congress as abso- 
lutely as it would be in a single government having in its constitution the same 
restrictions on the exercise of the power as are found in the Constitution of the 
United States ; that a sound construction of the Constitution allows to Congress 
a large discretion " with respect to the means by which the powers it confers 
are to be carried into execution, which enable that body to perform the high 
duties assigned to it in the manner most beneficial to the people." 

Then he goes on to cite the case of McCulloch v, Maryland, and 
says: * 

The Government is for all ; its powers are delegated by all ; it represents all, 
and acts for all, and is supreme within its sphere of action. 

Meaning that Congress had that right. 

If we are to concede, and it seems to be settled law by all of the 
decisions of the Supreme Court, that an interstate shipment continues 
until it reaches the hands of the consignee, and if we are also to take 
as settled law that the States can not seize those goods until they 
reach the hands of the consignee, if you pass this bill and give to the 
several States the right to take hold of the goods before they get to 
the hands of the consi^iee, you delegate to the several States of the 
Union the power over interstate commerce, and from the decision of 
Gibbons v. Ogden down to this decision in the Northern Securities 
case, all the decisions are in unison to the effect that that can not be 
done. 

If all other questions are brushed aside, if you brush aside the ques- 
tion which my brother. Judge Hough, has dicussed so ably as to 
whether the sale is made in the State where the purchase is made or 
whether the sale is to be made in the State where the delivery is made, 
brushing all those questions aside, unless you are to override the deci- 
sions of the Supreme Court that the power of Congress is an absolute 
and exclusive power, t.hat it can not be delegated, and that the several 
States can not take hold of these goods until they reach the hands of 
the consignee, you immediately place in the hands of the States the 
control over interstate commerce when these goods have reached the 
borders of the several States. Can any other construction be placed 
on this bill? 

If you pass this bill its vitality, or efficiency, or force becomes 
effective only by virtue of some law existing or to be passed in the 
several States of this Union. The State of Iowa may have one law, 
the State of Kansas may have another law, and the State of Maryland 
another law, and so on through all the forty-odd States of this Union. 
Those States may have different laws. They may provide the ma- 
chinery by which these goods are to be taken hold of when they reach 
the border line; but those goods when they reach the border line and 
before delivery are articles of interstate commerce, and any law 
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which says that the State may interfere with those articles of com- 
merce is unconstitutional, because the Supreme Court has said so in 
the Ehodes case. 

As I said at the last session of these hearings, in the few moments 
in which I addressed the committee, the only possible way in which 
the Congress could legislate against the traffic in alcoholic liquors is 
by the passage of an act of Congress in which the Congress would 
say that for the benefit of the entire people of this country and for the 
benefit of the people of the States the traffic in alcoholic liquors ought 
to be prohibited, and that the Congress would say with regard to 
liquors, as the Congress said in regard to lottery tickets — exactly as 
they said of lottery tickets — ^that for the good of the entire people they 
would prohibit the traffic in alcoholic liquors. This is not the bill 
that is pending here. The bill which is pending here is to give the 
several States the power to do this. 

Now, Mr. Chairman and gentlemen, what has been the suggestion 
made by our friends? They have said that in Iowa — Judge Smith 
laid great emphasis upon that — there was no law upon the statute 
book which allowed the State of Iowa to take hold of these goods 
which were shipped there for purposes of consumption. Who was to 
pass upon the question as to whether the goods were for sale or 
whether the goods were for consumption before those goods had been 
delivered ? If the State of Iowa had the right to apoint an officer, if 
the State of Iowa had the right to select some commissioner to go 
upon the border line and to take hold of those goods in the express 
car or at the station of one of the railroad companies, who was to 
decide as to whether those goods had been shipped to the consignee 
bona fide — for consumption or for purposes of sale? 

That was giving to the State the power to say as to these interstate 
commerce shipments, whether they were for sale or whether they were 
for purposes of consumption. In this case of" Rhodes v. Iowa the 
court made it perfectly plain as to the intention of the Supreme Court 
on the question of when the interstate commerce ceased, and wherein 
it commenced. 

The sole question presented for consideration is whether the statute of the 
State of Iowa can be held to apply to the box in question while it was in transit 
from its point of shipment — ^Dallas, 111. — to its delivery to the consignee at the 
point to which it was consigned ; that is to say, whether the law of the State of 
Iowa can be made to apply to a shipment from the State of Illinois, before the 
arrival and delivery of the merchandise, without causing the Iowa law to be 
repugnant to the Constitution of the United States. 

They they go on to cite the statute of the State of Iowa, and they 
come down to this question : Has the law of Iowa any extraterritorial 
force which does not belong to the State of Illinois? If the law of 
Iowa forbids the delivery and the law of Illinois requires the trans- 
portation, which of the two shall prevail ? How can the former make 
void the latter? In view of this necessary operation of the law of 
Iowa, if it be valid, the language of the court m the case of Vance v. 
Vandercook is exactly in point. It was said there : 

We think it might be safely said that State legislation which seeks to impose a 
direct burden upon interstate commerce or to interfere directly with its freedom 
does encroach upon the exclusive power of Congress. 

What else can it mean ? The language is " State legislation which 
seeks to impose a direct burden upon interstate commerce." Is it not 
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a burden upon interstate commerce to say that while that interstate 
commerce is going on, before the interstate commerce has ceased, some 
officer of any State in this Union can lay hands upon that interstate 
shipment and pass judgment upon the question as to whether or not 
that shipment is made in good faith to the purchasee for the purposes 
of sale or for the purposes of consumption f 

Is the officer in the State of Iowa to pass judgment upon the ques- 
tion as to whether or not that shipment is made in good faith to the 
purchaser for the purposes of sale or for the purposes of consump- 
tion? Is the officer in the State of Iowa to pass judgment upon a 
sale which is made in the State of New York while that, interstate- 
commerce shipment continues and before the interstate-conmierce 
shipment ends; and is he to say — is the State to say — ^while the inter- 
state commerce is going on whether or not that shipment is made in 
good faith or whether it is made in bad faith, and what is to become 
of it? 

The onlj argument offered for this bill is that it is necessary in 
order to give to the several States of this Union the right to regulate 
their own internal affairs in the question of liq^uors. That was the 
burden of the report which this honorable committee made at the last 
session of Congress. It was the statement which was made upon the 
floor of Congress by the advocates of this bill, in which they said: 
"Allow the several States of this Union to control their own internal 
affairs in the matter of the liquor traffic." 

Now, whether or not those goods are sold to a man in a prohibition 
State for purposes of resale or for purposes of consumption matters 
not. It remains a fact that as soon as the goods reach their ultimate 
destination, then the State law attaches. Is Congress tying the hands 
of the several States? Is there anything in any act of Congress which 
takes away from the several States of this Union the right to control 
their own affairs in the liquor traffic? As soon as those goods get 
into the hands of the consignee, does not the State law take hold of 
them, and does not the State law treat those goods in exactly the same 
way as if those goods had been manufactured in a prohibition State ? 
This is the whole question : The several States are asking Coi^otcss, 
you are told, to allow them to control, so far as the liquor traffic is 
concerned, their own internal affairs. 

Is there any other point involved? And yet the Supreme Court 
said in the Ehodes and the Vance v. Vandercook cases that just as 
soon as those goods get into the hands of the man who has purchased 
them, then the State law applies and they are to be governed by the 
law of that State ; but the temperance f oIk deny this. 

You may read a temperance paper, you may read the New Voice, 
you may read all the arguments of our learned friends, and they be- 
gin with this proposition of enabling the States to control their own 
internal affairs, and they end with the same thought. If the Supreme 
Court has said anything it has said in the Rhodes case, and it has said 
in the Vance v. Vandercook case, that the laws of the several States 
are complete in the control over those goods just as soon as they reach 
the State, and they say that in reaching the State they must reach the 
hands of the consignee ; and I submit that the States can ask for no 
more. 

Mr. Smith, of Kentucky. Can you answer this question? Why 
can not Congress say as to the liquor traffic that as soon as any of 
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these goods reach within the State, across the border of the State, 
they shall cease to be articles of interstate commerce ? 

Mr. Grain. Because the Constitution prohibits it, and the Supreme 
Court says so. That is the best reason I know of, on earth. 

Mr. Smith, of Kentucky. I understand. 

Mr. Chain. Yes, sir; the Supreme Court says that the interstate 
commerce continues until the delivery reaches the hands of the con- 
signee. 

Mr. Smith, of Kentuckj^. If Congress has power to regulate that, 
why can they not regulate it by saying that as soon as whisky or beer 
goes into one of these States it shall be eliminated from the list of 
articles subject to interstate commerce? 

Mr. Crain. That might be so if the Supreme Court had not decided 
as it has. But the Supreme Court has decided that you can -not say 
that the State may take hold of these good^ before they reach the con- 
signee. In other words, the Supreme Court has said that Congress 
has no right to relinquish or delegate its power over interstate com- 
merce. The Supreme Court says, " You can not do that." It says 
vou can not say " I will give up these goods when they get to the 
border line." 

Mr. Smith, of Kentucky. Has not Congress the power to say when 
the control of Congress shall cease ? 

Mr. Crain. Not at all. The Supreme Court has said where inter- 
state commerce ceases and where it begins. 

Mr. Brantley. Can there be any such thing as interstate com- 
merce unless the articles pass from one State to another? 

Mr. Chain. Absolutely not. 

Mr. Brantley. Then if this be left to the State where it starts, 
there is no interstate commerce at all ? 

Mr. Henry, of Texas. You and Judge Hough and the other attor- 
neys who have argued this case speak of this law as delegating author- 
ity to the States. Now, Chief Justice Fuller, in deciding the Eahrer 
case, discussing the Wilson Act, uses this language : 

Congress did not use terms of permission to the State to act, but simply re- 
moved an impediment in the enforcement of the State laws in respect to im- 
ported packages in their original condition, created by the absence of a specific 
utterance on its part. It imparted no power to the State not then possessed, 
but allowed imported property to fall at once upon arrival within the local juris- 
diction. 

Mr. Crain. That is exactly right; and I think that was just as 
sane a decision as could have been rendered. Here was the fiction: 
That because these goods were in an original package, that remaining 
in the original package they could be sold, and the State law could be 
superseded by reason of the fact that these packages, coming from 
some other State and being in original packages, they had some pe- 
culiar advantages. 

Mr. Smith, of Kentucky. They construed that to be a part of inter- 
state commerce? 

Mr. Crain. Yes; they said it was an incident of interstate com- 
merce. 

Mr. Smith, of Kentucky. If thw could cut off the right of sale 

Mr. Crain. They did not cut ott the right of sale. 

Mr. Smith, of Kentucky. They said that Confess could. 

Mr. Crain. Here is what they said: They said there was no rea- 
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son why these goods coming from some other State and being in the 
original package should stand on a different footing from goods man- 
ufactured in the State and not being in the original package. They 
took away that fiction which the original-package decision created. 
And they said to the State, We will not tie your hands because they 
are in the original package, but we will destroy that and wipe it out, 
and then when these goods get into the hands of the consignee you 
deal with them in the same way as though they were not goods that 
had been sent from the outside of the State at all. 

Mr. Henry, of Texas. You are ijot arguing that the Wilson law 
was unconstitutional ? 

Mr. Grain. No, sir ; I never argue that the Supreme Court makes 
a mistake. Sometimes I may think so, but I never argue that way. 

Mr. Henry, of Texas. I have listened to all the arguments care- 
fully, and I can not draw the distinction, really, between the Wilson 
law and this present law. * 

Mr. Grain. This law? 

Mr. E[j:nry, of Texas. Yes, sir. This is more of a legislative con- 
struction of the Wilson Act of 1890 — an interpretation of it — ^than it 
is new legislation. 

Mr. Grain. That is very much better than I could have expressed 
it. That is asking Gongress to say that the Supreme Gourt did not 
decide exactly as our prohibition friends would have liked the 
Supreme Gourt to decide, and they are asking you to instruct the 
Supreme Gourt to decide according to their liking. 

Mr. Henry, of Texas. Now, then, are they asking us to go any fur- 
ther than Gongress went in 1890? That is a serious question in my 
mind. 

Mr. Grain. Of course they are. They are asking you to delegate 
to the several States the authority to stop interstate commerce. 

Mr. Henry, of Texas. Why " delegate " any more in this case than 
iji the act of 1890? 

Mr. Grain. Because the Supreme Gourt said in that case that they 
could not, under the Wilson bill, get hold of or lay hands on the in- 
terstate-commerce shipments before the shipments reached the hands 
of the consignee. Now, our friends say, " we do not like that decision 
of the Supreme Gourt, and we want you to permit us to go out on the 
border line of the State, and as soon as a freight train or an express 
car comes along with these interstate shipments we want you to give 
to the State the power to take hold of these goods before they reach 
the men who purchased them. 

Mr. Henry, of Texas. That is it exactly. 

Mr. Grain. Now, that is their 

Mr. Hjjnry, of Texas. That is their idea ? 

Mr. Grain. Yes. Now, you can not do that, because that is dele- 
gating to the several States the right to interfere with interstate com- 
merce, and the Supreme Gourt said in the Rhodes case, and in the 
case of Gibbons v, Ogden, Ghief Justice Marshall said, that the power 
over interstate commerce was an exclusive power existing in Gon- 
gress ; and they decided in the lottery case that Gongress had a right 
to stop interstate commerce; that Gongress had a right to destroy 
interstate commerce in articles which, in the judgment of Gongress, 
were of such a character as to be destructive of the morals and the 
health and the good order of the community. 
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I made a proposition to this committee at the last hearing, which I 
repeat now, that if our friends will introduce a bill into Congress pro- 
hibiting—Congress prohibiting, now, not the State, but Congress 
prohibiting — traffic in alcoholic liquors, I do not think that this com- 
mittee will again be worried by the presence of Judge Hough or 
myself. But that is not the proposition, that the Congress shall do 
this with interstate conmierce, but that you shall go to the 

Mr. De Armond. I do not understand that yourself and Judge 
Hough would be supporting the bill you refer to ? 

Mr. Crain. If we did, (jongr.ess would tell us we are wasting our 
time. 

Congress stated with great boldness that interstate commerce must 
cease in lottery tickets. They did not have any " if " about that; and 
the Supreme Court said that lottery tickets were subjects of interstate 
commerce, and that the Congress had acted all right. Now, if our 
friends think that liquor and beer are such vicious and poisonous arti- 
cles, why do they not have the courage to come and ask Congress to 
deal with them in an open and frank way ? But they saw a loophole, 
they thought. They saw the stars twinkling in the heavens, so far as 
the Wilson bill was concerned; and by the silent light of the moon 
they went to work — if I may be permitted to say it — ^they went to 
work to hoodwink Congress. 

Mr. Hj:nry, of Texas. You have frequently referred to the power 
of Congress over interstate commerce as being exclusive. 

Mr. Grain. That is what these cases say. 

Mr. Henry, of Texas. There are a great many decisions holding 
that it is concurrent with that of the States. 

Mr. Crain. I know, but this Northern Securities case says that it 
is an exclusive power, and it quotes the case of Gibbons v. Ogden to 
substantiate that. 

Mr. Henry, of Texas. That is mere obiter in this case so far as 
that opinion goes. There have been cases where they held that the 
power of the States was concurrent with that of Congress, and that 
wherever Congress by its silence did not act then the States might act. 

Mr. Crain. And they have said in this case in the plainest lan^age 
that it is an exclusive power, and Mr. Justice White — and his opinion 
is concurred in by the other three judges who dissented — gave the 
same opinion. So that we have the statement by the nine judges of 
the Supreme Court that the power of interstate commerce is an exclu- 
sive power in Congress. But I agree with you that for a long time 
after several of the cases, and perhaps for thirty years, that question 
was an open question, as to whether or not it was an exclusive power 
or whether it was shared by the State. But it is no longer, since 
these decisions, an open question, in my judgment. 

The court said in the case of Vance v. Vandercook : 

But the right of persons in one State to ship liquors into another State to a 
resident of that other State for his own use is derived from the Constitution of 
the United States and does not rest on the grant of the State law. Either the 
conditions attached by the State law unlawfully restrain the right or they do 
not. If they do — and we will hereafter examine this contention — they are void. 

Mr. DiNWiDDiE. Can I ask you a question ? 
Mr. Grain. Certainly. 

Mr. DiNWiDDiE. That is Vance v. Vandercook? 
Mr. Crain. Yes, sir. 
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Mr. DiNwiDDDE. What do you think would be the effect on the State 
of Iowa if this bill should pass and the Iowa law should remain ? 

Mr. Grain. My judgment is that there is no use in talking about 
that. 

Mr. DiNwrooiE. We have been talking about it. 

Mr. Grain. If the legislature of Iowa was not already in session, 
taking for granted that the sentiment that I hear here expressed about 
Kansas and Iowa is the true sentiment, the governor would immedi- 
ately call the legislature together, and they would pass a law which 
would say that the officers of Iowa could go upon tne border lines of 
the State and should become inspection officers, as to whether or not 
these goods were shipped for the purposes of consumption or whether 
they were shipped for the purposes of sale. And just think of the 
absurdity of that problem. Here are gentlemen who believe — ^taking 
them at their own word, and I never have any desire to question that — 
that the liquor traffic is an immoral thing; that it is hurtful to the 
health and good order and morals of society. 

Mr. DiNWiDDiE. That is what the Supreme Gourt says. 

Mr. Grain. No, sir ; the Supreme Gourt have never said so. Now, 
when a man has that belief, how long does it take him to stretch his 
conscience to suit the exigencies of the case? Suppose my learned 
friend here should have a friend of his own way of thinking in the 
State of Iowa — and I suppose there are a great many of them there — 
and suppose he should have some friend who is appointed to go upon 
the platforms of stations and into the express cars to determine as to 
whether or not these goods were shipped in good faith for the pur- 
poses of consumption or for the purposes of sale. I think we may 
reasonably assume that that man, acting according to his conscience, 
would saj^, " I am going to protect my neighbor, and I am going to 
see that his morals are not destroyed, and I will take care to say that 
these goods were shipped to that gentleman for the purposes of sale 
and not for the purposes of consumption." 

And so it is exactly — I think I have said it before — like placing a 
poor, innocent pigeon or broiling chicken into the power or keeping of 
one of these chicken hawks, and you know what he would do with 
them. It is the same thing exactly. 

With the State of Kansas — and we do not hear anything in this dis- 
cussion but the State of Kansas and the State of Iowa 

Mr. DiNWiDDiE. Oh, yes ; there are many others. 

Mr. Grain. I say that if you pjass this law 

J^r. De Armond. I do not quite catch one distinction. In the lot- 
tery case it is held that Gongress has absolute power over this matter, 
and also in the Northern Securities case, in the original holding, that . 
the sale in the first place was an incident. 

Mr. Grain. Yes, sir. 

Mr. De Armond. Now, if it is held that Gongress has the power to 
destroy in the one instance and the power to curtail the right of sale, 
why has not Gongress the power to limit it on its entrance ? 

Mr. Grain. I have never suggested that Gongress has not the power 
to decide whether these goods are for the purpose of sale or consump- 
tion. I say that the Supreme Gourt of the United States has decided 
in the lottery case, and it is now the settled law, that under the power 
to regulate Gongress has the power to destroy; but it is to destroy 
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when, and to destroy what? To destroy interstate shipments when 
those shipments are against, are hurtful to the morals, the health, and 
good order of society. That is the only reason for the exercise of that 
power. I made the suggestion that if the Congress had the courage to 
say that so far as malted liquors were concerned they stood upon the 
same footing as lottery tickets, then a bill introduced into Congress 
which jDrohihited the transportation of malted liquors from one State 
to the other would be the best way to test the good faith of Congress 
as to the position which it occupied on account of these malted liquors, 
as to which they have been in partnership with the Government of the 
United States lor the last sixty years. 

Mr. De Armond. If Congress decides that these articles are detri- 
mental to public health 

Mr. Crain. And morals. 

Mr. De Armond. And morals, and so on 

Mr. Crain. Yes, sir. 

Mr. De Armond (continuing). Why can they not say that they 
shall not be shipped into the State except on condition that they 
become subject to the State law? 

Mr. Crain. Because the Supreme Court has said it can not be. 
Because the Supreme Court has said that while Congress has absolute 
and full power over these interstate shipments, that power can not be 
delegated to the States of the Union. 

Mr. De Armond. We do not delegate it. We say it shall terminate 
the interstate character when it reaches the State line. 

Mr. Crain. I know, but the Supreme Court said that it terminated 
when it took place; that the termination never took place until it 
reached the hands of the consignee. 

Mr. De Armond. That was in the absence of Congressional legis- 
lation. 

Mr. Crain. I know ; but the Wilson bill would have been knocked 
into 10 cooked hats by the Supreme Court if it had not been for the 
loophole which the Supreme Court took advantage of to get out of 
holding that bill unconstitutional. 

Mr. De Armond. I confess that it is an intimation. 

Mr. Crain. It is an intimation. It is a certainty. The Supreme 
Court said, '^ We will not say that the Wilson bill is unconstitutional." 
Why? You say that the Wilson bill is unconstitutional because it 
interferes with interstate commerce. The Supreme Court said, '* I do 
not agree with you. It does not interfere with the interstate com- 
merce because the commerce does not cease until it reaches the hands 
of the consignee." That is what we argued. The Supreme Court 
said, '* You are wrong. The interstate commerce does not cease until 
it reaches the hands of the consignee." 

Mr. De Armond. In the original holding that the sale was a part of 
the interstate commerce 

Mr. Crain. Yes. 

Mr. De Armond (continuing). And the regulation of commerce, 
the cutting of that off, was conceded 

Mr. Crain. Yes. 

Mr. De Armond (continuing). If that was consistent, why can you 
not go another step ? 

Mr. Crain. Congress said, " There is no reason why these original 
packages should give to the articles contained a specious value." 
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Mr. De Armond. It was not an incident to the interstate commerce? 

Mr. Grain. Wliy, of course not. 

Mr. Smith, of Kentucky. Did you state that the decision did not 
hold that the sale of interstate commerce was only an incident to it, 
and Congress in cutting off the sale did not cut oflf the incident? 

Mr. Grain. It cut on the right of sale on the original package. 

Mr. Smith, of Kentucky. It only cut off the incident, and cut out 
no part of the rights attaching underneath the interstate-commerce 
law ? 

Mr. Grain. Now, what did the learned judge say in the case of 
Vance v. Vandercook? This is the way the court dealt with that. 
He said: 

I am altogether unwilling to attribute to Congress an intention to abandon the 
protection of interstate commerce in articles of food or drink, whether for per- 
sonal use or for sale. 

The Ghairman. That was in the dissenting opinion? 

Mr, Grain. Yes, sir; that was in the dissenting opinion. 

Mr. Smith, of Kentucky. That language rather imports that Gon- 
gress can abandon that if the}^ want to ? 

Mr. Grain. I do not think so at all. 

The Ghairman. That was the point that the court differed on in 
that case. 

Mr. Henry, of Texas. This is a dissenting opinion. 

Mr. Smith, of Kentucky. I loiow it is. That language intimates 
that. 

Mr. Grain. Gentlemen, I might extend these remarks, but as I told 
my friend, Mr. Dinwiddie, on the other side, that I would not exceed 
a certain time I will stop here. 

BRIEF FILED ON BEHALF OF THE BBEWEB.S OF THE COTJNTBT 
BT BOBEBT CBAIN, GENERAL C0T7NSEL OF THE UNITED 
STATES BBEWEBS' ASSOCIATION. 

Hearing before the Gommittee on the Judiciary of the House of Rep- 
resentatives on the bill (H. R. 3159) entitled "A bill to limit the 
effect of the regulation of commerce between the several States and 
with foreign countries in certain cases." Fifty-ninth Gongress, 
first session. 

This brief is filed at the instance of the United States Brewers' 
Association on behalf of the brewers of this country, a body that is 
vitally interested in this measure, not only because of its immediate 
practical qonsequences, but because of the dangerous and revolution- 
ary principle involved. 

the HEPBURN -DOLLIVER BILL. 
WHAT IT IS. 

This bill, popularly known as the Hepburn-Dolliver bill (S. 415, 
H. R. 3159), is an attempt to amend an existing law known as the 
Wilson bill, passed August 8, 1890 (26 Stat., 313, ch. 728), by 
adding ten words to it ; but so far-reaching is the legal and practical 
import of this apparently trifling amendment that if it should 
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become a law and be upheld by the courts it will, in the judgment of 
many lawyers, have as far-reaching effect on the organic nature of 
our State and Federal government as any law placed on the statute 
books since the civil war. It has now been before Congress for sev- 
eral sessions, and its iniquities and supposed virtues have been pretty 
well thrashed out, but this brief synopsis of objections is filed in the 
hope that it may be of some service to the new members of the com- 
mittee. 

The present bill owes its existence to the following facts: Some 
years ago, when one of those reform waves that seehi to move in 
cycles swept over the country, the reform microbe fastened itself on 
the so-called liquor curse, and a number of States passed prohibition 
laws, by virtue of which they undertook to prohibit all importations 
into the State of liquor from other States. The question of the con- 
stitutionality of one of the features of this State prohibitory legis- 
lation came up in the case of Leisy v. Hardin (135 U. S., 100), 
where it was held that spirituous liquors are recognized articles of 
commerce, and that under the interstate-commerce clause of the 
Constitution a citizen of a prohibition State has the right to import 
intoxicating liquors from another State, and has the right to sell 
it in original packages : 

Whenever the law of the State amounts essentially to a regulation of com- 
merce with foreign nations or among the States, as it does when it inhibits, 
directly or indirectly, the receipt of an imported commodity, or its disposition 
before it has ceased to become an article of trade between one State and another, 
or another country and this, it comes in conflict with a power which in this 
particular has been exclusively vested in the General Government, and is there- 
fore void. 

Immediately after this decision the Prohibitionists, following a 
somewhat illogical and contradictory intimation in this opinion, 
introduced into Congress, and had passed, the Wilson bill, which is 
the present bill practically verbatim, with the words " for delivenr 
therein," " the boundary of," and " before and after delivery " left 
out — that is, it provides : 

* ♦ * That all fermented, distilled, or other intoxicating liquors or 
liquids transported into any State or Territory [for delivery therein,] or re- 
maining therein for use, consumption, sale, or storage therein, shall, upon 
arrival within [the boundary of] such State or Territory [before and after 
delivery], be subject to the operation and effect of the laws of such State or 
Territory, enacted in the exercise of its police powers, to the same extent and 
in the same manner as though such liquids or liquors had been produced in such 
State or Territory, and shall not be exempt therefrom by reason of being intro- 
duced therein in original packages or otherwise. 

This act was sustained on May 25, 1891, by the Supreme Court 
in the case of Wilkerson v. Rohrer (140 U. S., 672) as a valid regula- 
tion of interstate commerce by Congress; but when the act again 
came before the court in Ehodes v. Iowa (170 U. S., 415) on a dif- 
ferent question, it held that " arrival in the State " meant delivery 
into the hands of the consignee, and that therefore the power of the 
State could not attach to a shipment of intoxicating liquors from 
another State "whilst the merchandise was in transit under such 
shipment, and until its arrival at the point of destination and deliv- 
ery there to the consignee." 

'The present bill is designed to overcome this just and equitable 
interpretation of the Supreme Court by providing that State liquor 
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laws shall become operative upon a shipment or liquor immediately 
upon its " arrival within the boundary of such State or Territory 
before and after delivery." In other words, the mere physical arri- 
val of the liquor on the boundary of any State shall make it subject 
to the operation of State laws, and shall enable any State to 
empower its officials to confiscate it or destroy it or do as they 
please with it regardless of the purposes for which it is intended or 
of the rights of any individual or of the consignor or consignee. 

WHAT THE BnX IS NOT. 

Having stated what the bill is, it may be well to state what it is 
not. There is a sort of insidious simplicity and superficial fairness 
about it that has a tendency to mislead. Its advocates claim that it 
is " simply a proposition to give to the States the right of local self- 
government, the right of a majority in any community to make their 
own laws and enforce them." 

In other words, this amended bill is simply a proposition to restore to the 
States in this matter full and ample power to enforce their police regulations 
against the sale of intoxicating liquors; that is the whole question. (Mr. 
Clayton, Congressional Record, January 27, ^903, p. 1390.) 

Now, this is precisely what it does not do. It gives the States ^ 
something to which under the Constitution, we maintain, they are ^ 
not entitled and to which, for the reasons to be set forth, they ought 
not to be entitled. 

It is also claimed that the only object of this amended bill is to 
correct the misinterpretation of the Supreme Court and to make the 
Wilson bill say what Congress intended it to say. An examination 
of the Eecord does not bear this out. On the contrary, it is clear 
that all its advocates intended was to enable a State to cut out the 
right of sale in the original package, and not to interfere with the 
right of shipment. The effort of the Prohibitionists of Iowa to 
read into this bill an authorization to interfere with a shipment in 
transit or before it arrived and was delivered to the consignee was 
clearly an afterthought. The discussion of the Wilson bill, as it 
appears in the Eecord of the j&rst session of the Fifty-first Congress 
(p. 7427), shows that Congress intended it to mean just what the 
Supreme Court said it does mean. 

ABGUMENT. 

Our opposition to this measure rests on a number of grounds which 
may be briefly summarized as follows: (1) There is no necessity for 
it. The present law, as interpreted, already gives the States all the 
power they need, or would, in reality, be able to exercise under this 
bUl. (2) It is vicious legislation, likely to have an effect opposite 
to that intended. It is indirect and unfair, and aims to obtain by 
subterfuge and chicanery what Congress would never grant if openly 
asked for. (3) It is a gross interference with the rights of personal 
liberty. (4) It would invoke serious financial loss and ruination to 
various important interests that have erown up under the protec- 
tion of the Constitution and the law of the land. And (5) , lastly and 
conclusively, it would be unconstitutional. 
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The last of these objections will be considered first in order that 
the legal aspects of the question may be properly emphasized; and 
it will be maintained that the bill, if it became a law, would be 
bad (1) as a delegation of power to the States, (2) as enabling States 
to pass laws which would have an extraterritorial eflfect, and (3) 
as impairing various rights guaranteed to the citizens of the several 
States by the Constitution itself. 

It is apparent that this bill goes to the very root of the question as 
to the relative rights of the State and Federal Government in regard 
to interstate commerce and as to the delimitations that must mark 
the commercial power under the Federal Constitution, and the police 

{)ower under the State constitutions; and as this question is to-day 
ooming large on the horizon in connection with much other proposed 
legislation, it deserves to be said that Congress can not afford simply 
to ignore the legal principles involved and leave it to the Supreme 
Court to determine questions of constitutionality vel non. The ad- 
vocates of this bill argued at the last session of Congress, " if it is 
unconstitutional, why oppose it? Why not let the Supreme Court 
say so ? " 

Such argument should not have any force with this committee. 
As' Chief Justice Marshall said in Gibbons v, Ogden : " The wisdom 
and the discretion of Congress, their identity with the people, and 
the influence which their constituents possess * * * " are the 
real restraints upon which the people rely for protection from bad 
laws. " Thej are the restraints on which the people must often 
rely solely, in all representative government." The duty of Con- 
gress is not to make work for the Supreme Court, but to pass consti- 
tutional laws. The constitutional question in a narrow as well as 
a broad sense; the question of your power under the Constitution 
and of the effect of this bill on the organic law, as well as the ques- 
tions of advisability and expediency, are therefore properly before 
you. 

The constitutional question in a narrow legal sense is more diffi- 
cult than it is in the sense of a broad statesmanship. The power to 
regulate interstate commerce has in these latter days come to be the 
most important power in the hands of Congress and should be jeal- 
ously guarded. To forecast the views of the Supreme Court on a 
bill of this character involves a study of many decisions, and carries 
one through a maize of perplexing judicial contradictions and non 
sequiturs; but recent decisions bearing on interstate commerce indi- 
cate that the court is fully alive to the importance of preserving to 
Congress that absolute and exclusive control over it to which it is 
legally, historically, and economically entitled. 

Our present form of government, it need hardly be recalled, owes 
its existence to the necessity that was felt by the original colonies for 
some control of commerce by a national body. The Articles of Con- 
federation collapsed because of their failure to take this control 
away from the constituent members, and as early as 1778 we have 
New Jersey petitioning the Revolutionary Congress for a meeting 
" to consider the regulation of commerce." Mr. Witherspoon's fa- 
mous resolution in the Continental Congress in 1781 dwells on this, 
and a special committee of that body in 1785 emphasized the need of 
Congress possessing " the sole and exclusive power " of regulating 
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trade, not only with the Indians, as the articles provided, but with 
the several States and all foreign nations as well. The compact 
between Virginia and Maryland relative to the navigation of the 
Potomac Eiver and the Chesapeake Bay and the report of the com- 
mittee thereon led to the call by the Virginia legislature of the con- 
vention at Annapolis in 1786 "to take into consideration the trade 
of the United States, to examine the relative situation in the trade 
of the States, and to consider how far a uniform system in their 
commercial relations may be necessary to the common interests and 
their permanent harmony." 

Out of this meeting grew the call signed by John Dickinson, chair- 
man, for a constitutional convention "having for its object the con- 
sideration of the trade and commerce of the United States," and out 
of which grew our present Government. So that, as Daniel Webster 
said in his great brief in Gibbons v. Ogden : " This Government owes 
its immediate origin to the necessity of regulating commerce between 
the States," comparatively trifling as commerce then was. It is 
more and more the one tie that binds our statehood fabric, and this 
committee may well consider deeply before it passes any law which 
involves any fundamental departure from established ideas. 

To reach any intelligent conclusion as to the probable opinion of 
the Supreme Court on this bill, it is necessary to analyze the different 
views that at different times have possessed that august body. The 
first contentions that came before the court were as to what extent 
the States had surrendered to Congress all control over commerce 
between them. Had they concurrent power? Or was that of Con- 
gress exclusive? While Congress was silent could the States act? 
Could Congress authorize the States to act? - Could the police powers 
of the State affect commerce? Has the Federal Government any 
police power, etc. ? 

Down to 1849 the commerce clause had come before the Supreme 
Court in only five cases. Of these the leading one was Gibbons v. 
Ogden (9 Wh., 1), and if the far-sighted and masterful reasoning of 
Chief Justice Marshall in his comprehensive opinion in that case 
had never been departed from, much confusion wotild have been 
avoided. The case decided nothing more than that a State regula- 
tion of foreign or interstate commerce contrary to a law of Congress 
is void, but the opinion in its entire scope covers the present contro- 
versy. The contention between the famous opposing counsel was as 
to whether the control of interstate commerce was exclusively in Con- 
gress or whether the States had concurrent power. The case having 
been decided on other grounds this point was not passed upon, but the 
Chief Justice made it clear that he regarded it as being exclusive. 

The opinion in Brown v, Maryland (12 Wheat., 415), although de- 
ciding on other grounds, again confirms his opinion as to exclusiye 
control. The Blackbird Creek Marsh case (12 Pet., 245), which is 
usually cited to show that Marshall changed his opinion and recog- 
nized a concurrent power in the States is easily reconciled, and is 
probably more in line with the very last decisions of the court than 
any other. While Blackbird Creek was navigable, the right of the 
State to pass any law affecting the same, in the manner involved in 
the case, was clearly placed on the ground of a health measure. 
While in a measure it affected commerce it did not regulate it. " The 
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repugnancy of the law of Delaware," he says, " to the Constitution is 
placed entirely on its repugnancy to the power to regulate, ♦ * * 
a power which has not been so exercised [in this case] as to affect the 
question." The Delaware law incidentally might under certain con- 
tingencies affect commerce within that State on that stream, but it 
didn't regulate it or affect interstate " intercourse " or trade. 

The next case which comes before the Supreme Court was the 
Milne case (11 Pet., 102), which is sometimes cited as recognizing a 
concurrent power in the States, although it decided nothing more than 
that as a police measure a State can pass certain quarantine regula- 
tions. Indeed, the dissenting opinion of Judge Story in this case 
ought to set at rest any question as to Marshall's vieW on the exclusive 
character of Congress s control over interstate commerce. Story went 
so far as to hold that the exclusive control of Congress was so abso- 
lute that " a State can not make a regulation of commerce to enforce 
its health laws, because it is a means withdrawn from its authority ; " 
and he adds, " Such is a brief view of the grounds upon which my 
judgment is that the act of New York is unconstitutional and 
void. In this opinion I have the consolation to know that I had the 
entire concurrence, upon the same grounds, of that great constitu- 
tional jurist, the late Chief Justice Marshall." Story's conception of 
the " exclusive power of Congress," it will be observed, excluded the 
right of a State, even in the interest of health, to enforce any State 
law if it affected interstate commerce. This conception of "exclu- 
sive," with Marshall's indorsement, is worth remembering when you 
come to study the very recent decisions. 

The reaction against the broad construction tendencies of those 
days, and of Marshall, Story, and others in particular, probably 
explains the change of view that appears in Taney's day in the license 
cases which next came before the court. Three cases went up in one 
record, the one interesting us most being the Pierce case (5 How., 
604). New Hampshire required any one who wished to sell liquor 
to obtain a town license. Pierce imported from Massachusetts a 
barrel of gin and sold it in the original package without a^ li- 
cense and was convicted therefor. He claimed mat a State law 
requiring a license for the sale of imported liquor in the original 
package was void as a regulation of interstate commerce. Taney, 
C. J., upheld the law on the ground that Congress having passed 
no law regulating the sale of liquors from other States, this law 
did not conflict and that the power of the States over commerce in 
such a case was concurrent. From the " silence " of Congress this 
deduction was made; in later decisions we shall see that exactly the 
opposite meaning was ^ven to Congressional silence. 

The theory of the Pierce case seems to have possessed the Supreme 
Court in other cases (see Passenger cases, 7 How., 283), until, evi- 
dently realizing that it proved too much, it was given in Cooley v. 
Port Wardens (12 How., 299) (a case involving the constitutionality 
of local pilot regulations) a more limited scope, to the effect that the 
control of commerce under this clause or the Constitution was 
partly exclusive and partly concurrent. Such subjects of this power 
" as are in their nature national or admit only of a uniform system 
or plan of regulation" are under the exclusive control of Congress; 
and such as have not these universal attributes are concurrent; and 
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there is again an intimation of the doctrine that " the mere grant of 
such a power to Congress did not imply a prohibition on the States 
to exercise the same power; that it is not the mere existence of such 
a power, but its exercise by Congress which may be incompatible 
with the exercise of the same power by the States, and that the 
States may legislate in the absence of -Congressional regulation." 
This dictum is cited because this view had its influence in the Leisy 
and Bowman cases, and because some very recent decisions abso- 
lutely expose its fallacy. 

The case of Cooley v. Port Wardens, in wliich this doctrine ap- 
pears as argument, really does nothing more in its decision than 
make a common-sense application of the Marshall interpretation of 
this clause, as is evident from the following language : 

Now, the power to regulate commerce embraces a vast field, containing not 
only many, but exceedingly various subjects quite unlike in their nature; 
some imperatively demanding a single uniform rule, operating equally on the 
commerce of the United States in every port, and some, like the subject now 
in question, as imperatively demanding that diversity which alone can meet 
the local necessities of navigation; ♦ * ♦ the nature of * ♦ * the 
regulation of pilots and pilotage * * * is local and not national ; it is 
likely to be the best provided for, not by one system or plan of regulation, but 
by as many as the legislative discretion of the several States should deem ap- 
plicable* to the local peculiarities of the ports within their limits. * * * 
The nature of this subject is not such as to require exclusive legislation. 
* * * There is an absolute necessity from the nature of the subject for 
different systems of regulation drawn from local knowledge and experience, 
and conformed to local wants. 

The decision then goes on to distinguish between the " nature of 
this power " and " the nature of the subject to which it extends," 
and refuses to — 

affirm that the nature of the power is in any case something different from 
the nature of the subject to which, in such case, the power extends, and that 
the nature of the power necessarily demands, in all cases, exclusive legislation 
by Congress, while the nature of one of the subjectiJ of that power not only 
does not require such exclusive legislation, but may be best provided for by 
many different systems evolved by the States in conformity with the circum- 
stances of the ports within their limits. 

It need hardly be added that pilot regulations which act only upon 
the instrumentalities of commerce — affect it, but do not regulate it — 
are not on a par with provisions of the character contained in this 
bill, which act on interstate shipments — on intercourse, trade, com- 
merce. 

The reasoning of the Cooley case appears to have appealed to the 
court in a number of subsequent cases, particularly the distinction 
as to the power being partly exclusive and partly concurrent, al- 
though the scope of this classification is steadily narrowed in the 
later cases; a fair example of which tendency is Mobile v. Kimball 
(102 U. S., 702). 

For the regulation of commerce ♦ ♦ * there can be only one system of 
rules applicable alike to the whole country, and the authority which can act 
for the whole country can alone adopt such a system. 

Now, it is obvious that this bill falls within that class of legisla- 
tion which requires a uniform system. A State law accomplishing 
the same ends this bill aims at would not be upheld under the above 
theory as to the nature of this power for the palpable reason that 
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while as a law it applies to the whole country, as a " system of rules," 
as a " regulation " it would apply only as the different States might 
differently determine; and unless tliey all at the same time de- 
termined alike, it would bring about that very state of irregularity, 
uncertainty, discord, chaos, and oppression which the commerce 
clause is supposed to prevent. So that even if one were to concede 
a concurrent power in the States, this power does not fall within 
that class. This conclusion need not be dwelt on here, for it will be 
seen to follow logically from the further definitions of " concurrent " 
power laid down by subsequent decisions of the Supreme Court to be 
cited later. 

Meanwhile, however, it may be well to note in passing the kind 
of State laws affecting interstate commerce which have been upheld 
and it will be noted that while they may affect interstate commerce 
they do not regulate it ; they touch it only locally ; they are not aimed 
at it; they are invariably laws which merely may affect it incident- 
ally; or merely affect the objects or subjects or instrumentalities of 
commerce as distinguished from commerce itself in the sense of inter- 
course or trade. In other words, even under the theories of the 
Taney era, wherever a law was passed by any State for the purpose, 
or which had the effect, of regulating or deliberately reaching^ inter- 
state commerce as commerce it has been held void. 

This is the theory on which the various bridge, pilot, navigation, 
wharfage, maritime, ferry, license, tax, etc., cases have been dis- 
tinguished. 

Wilson V. McNames, 102 U. S., 572. 

Gihnan v. Philadelphia, 3 Wall., 713. 

Veazie v. Moor, 14 How., 568. 

Cardwell v. Bridge Company, 113 U. S., 205. 

Hamilton v. Vickstery, 119 U. S., 280. 

Huse V. Glover, 119 U. S., 543. 

Eailway v. Eenwick, 102 U. S., 180. 

The General Smith, 4 Wh., 438. 

Wiggins Ferry Company, 107 U. S., 365. 

Woodruff V. Parham, 8 Wall., 123. 
With the decisions in Brown v. Houston, 114 U. S., 681, and Bob- 
bins V. Shelby Co. Taxing Dist., 120 U. S., 493, a variation on 
the dictum in the Cooley case referred to supra and another modi- 
fication of the concurrent theory, seemed to spring up, to the effect 
that so long as Congress is silent and does not pass any law to regu- 
late commerce among the several States, it thereby indicates its will, 
not that the States may act, but that Commerce shall be absolutely 
free and untrammeled in all respects, but that if Congress so wished, 
or was willing, it might, by affirmative legislation, permit States to 
affect — not to regulate, but to affect — that freedom by passing laws 
affecting commerce. This theory appears to have possessed the ju- 
dicial mind when Justice Matthew came to write the decision in 
Bowman v. Chicago E. E. (125 TJ. S., 460), and held a law of 
Iowa which interfered with an interstate shipment of liquor uncon- 
stitutional; and is, of course, the theory under which the advocates 
of the constitutionality of the present bill take shelter. Fortunately 
the recent decisions have ignored this judicial jugglery. 

The decision in Leisy v. Hardin (135 U. S., 100), which was the 
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occasion of this bill, did nothing more than apply the law as laid 
down in the Bowman case. Chief Justice Fuller apparently inter- 
preted the silence of Congress as indicating the "legislative Will" 
that conmierce must be free. 

So long as Congress [he says] does not pass any law to regulate * * * or 
allowing the States to do so, it thereby indicates its will that such commerce 
shall be free and untrammeled * * * in the absence of Congressional 
power to do so, the State had no right to interfere by seizure or any other 
action in prohibition of the importation and sale by the foreign or nonresident 
importer * ♦ *. The conclusion follows that as the grant of power to 
regulate commerce among the States so far as one system is required is ex- 
clusive, the State can not exercise that power without the assent of Congress. 

These two decisions apparently involve a radical departure from 
the earlier decisions and all sorts of wild conclusions were drawn 
from them. Without adopting the theory that the States have a con- 
current power to act within certain limits regardless of the silence 
of Congress, these cases seem to hold that Congress by breaking that 
silence can give the States such power; but they do not say that 
Congress can give the States any more extensive powers than the 
earlier decisions conceded them under the so-called " concurrent " 
theory y) and those powers we have just seen were limited to laws 
which merely affected commerce incidentally. And it is important 
to keep this in mind because the more recent decisions get back to this 
safe ground ; certainly they do not go as far as the logic of the Bow- 
man and Leisy cases would carry them. 

Immediately after the decision of Leisy v. Hardin the prohibi- 
tionists of Iowa took the suggestion contained in that opinion and 
had the Wilson bill passed. It seemed to do what the court said 
Congress might do ; but let us see what the courts said and how they 
have effectually limited the meaning and scope of the Bowman and 
Leisy decisions. 

The constitutionality of the Wilson bill first came up in the case 
In re Rahrer (140 U. S., 545). The bill was attacked on the ground 
that it delegated to the States the regulation of interstate commerce 
and if this decision had decided nothing else, it does establish this 
point, that Congress can not delegate this power. " It does not ad- 
mit of argument that Congress can neither delegate its own powers 
nor enlarge those of a State." 

It upheld the Wilson bill because it said in effect that it did not 
affect commerce nor did, it give the States any power they did not 
already possess. In effect, it merely put the law where it was before 
the Leisy decision. 

Congress did not use terms of permission to the State to act, but simply 
removed an impediment to the enforcement of the State laws in respect to 
imported packages in their original condition, created by the absence of a 
specific utterance on its part. It imparted no powers to the State not then 
possessed, but allowed imported property to fall at once upon arrival within the 
local jurisdiction. 

If this act had given the State a power it did not already have, 
or had given the State authority to give its laws an extraterritorial 
effect, or if it had regulated commerce instead of merely affecting 
one of its objects or incidents, it is evident that the court would have 
held it bad. All it decides is that Congress has the power to divest 

CBS— 06 5 
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goods of their interstate character before sale within the State 
instead of after sale. 

No reason is perceived why if Congress chooses to provide that certain 
designated subjects of interstate commerce shall be governed by a rule which 
divests them of that character at an earlier period of time than would other- 
wise be the case, it is not within its competency to do so. (In re Rahrer.) 

This decision also clears the way for subsequent rulings by some 
wise words on the old subject of " concurrent powers." 

And here is the limit between the sovereign power of the State and the 
Federal power. That is to say, that which does not belong to commerce is 
within the jurisdiction of the police power of the State; and that which does 
belong to commerce is within the Jurisdiction of the United States. (Wilker- 
son V. Rahrer, 140 U. S., 545.) 

The Wilson bill again came before the court in Rhodes v. Iowa 
(170 U. S., 412), and the present bill owes its origin to the decision 
therein. In that case a shipment of intoxicating liquor had been 
made from another State into Iowa, and the affent of the ultimate 
railroad carrier in Iowa was proceeded against for an alleged viola- 
tion of the Iowa law, because, when the merchandise reached its 
destination in Iowa, he had moved the package from the car in which 
it came to the freight office, there to await delivery to the consignee. 
"The contention was," says the summary of this case in the recent 
case of American Express Company v. Iowa (196 U. S., 145) — 

That as by the Wilson Act the power of the State operated upon the property 
the moment it passed the State boundary line, therefore the State of Iowa had 
the right to forbid the transportation of the merchandise within the State and 
to punish those carrying it therein. The court declined to express an opinion 
as to the authority of Congress under its power to regulate commerce to dele- i 

gate to the States the right to forbid the transportation of merchandise from 
one State to another. 

It avoided this issue by laying down certain distinctions which 
are material in determining the constitutionality of this present bill. I 

(1) They distinguish between transportation from consignor to con- 
signee, which they say involves interstate commerce in its funda- 
mental aspect, and the right to sell which they say is a mere inci- i 
dent; and (2) they lay down a more definite rule as to the absolute 
character of the Federal control of commerce. 

Rhodes v. Iowa, 170 U. S., 424 : j 

" While it is true that the right to sell free from State interference " inter- I 

Btate-conmierce merchandise was held in Leisly v. Hardin to be an essential in- 
cident to interstate commerce, it was yet but an incident, as the contract of sale 
iwithin a State in its nature was usually subject to the control of the legislative j 

authority of the State. I 

On the other hand, the right to contract for the transportation of merchandise 
from one State into or across another involved interstate commerce in its funda- j 

mental aspect, and imported in its very essence a relation which necessarily j 

must be governed by laws apart from the laws of the several States, since it i 

embraced a contract which must come under the laws of more than one State. ' 

The purpose of Congress to submit the incidental power to sell to the dominion 
of State authority should not, without the clearest implication, be held to imply 
the purpose of subjecting to State laws a contract which in its very object and 
nature was not susceptible of such regulation even if the constitutional right to 
do so existed, as to which no opinion is expressed. , 

That this distinction was the fundamental determining point is 
made even clearer by the language of the court in a case decided at 
the same time and to which further reference will be made later. 
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V^ce V. Vandercook, 170 U. S., 438 : 

It is also certain that the settled doctrine is that the power to ship merchan- 
dise from one State into another carries with it, as an incident, the right in the 
receiver of goods to sell them in the original packages, any State regulation to 
the contrary notwitbstandlng ; that is to say, that the goods received by inter- 
state commerce remain under the shelter of the interstate-commerce clause of 
the Constitution until by a sale in the original package they have been mingled 
with the general mass of property in the State. This last proposition, however, 
whilst generically treated, is no longer applicable to intoxicating liquors, since 
Congress, in the exercise of its lawful authority, has recognized the power of 
the several States to control the incidental right of sale in the original packages 
of intoxicating liquors shipped into one State from aioother, so as to enable the 
States to prevent the exercise by the receiver of the accessory right of selling 
intoxicating liquors in original packages, except in (smtonmty to lawful State 
regulations. 

In other words, by virtue of the act of Congress, the receiver of intoxicating 
liquors in one State sent from another can no longer assert a right to sell in 
defiance of the State law in the original packages, because Congress has recog- 
nized to the contrary. The act of Congress referred to, chapter 728, was ap- 
proved August 8, 1890, and is entitled "An act to limit the effect of the regula* 
tions of commerce between the several States and with foreign countries in 
certain cases." The scope and effect of this act of Congress have been settled 
in In re Rahrer (140 U. S., 545) and Rhodes v. Iowa (ante, 412). In the first 
of these cases the constitutional power of Congress to pass the enactment in 
question was upheld, and the purpose of Congress in adopting it was declared to 
have been to allow State laws to operate on liquor shipments Into one State 
from another, so as to prevent the sale in the original package in violation of 
State laws. 

In the second case the same view was taken of the statute, and although it 
.was decided that the power of the State did not attach to the intoxicating 
liquors when in course of transit and until receipt and delivery, it was yet 
reiterated that the obvious and plain meaning of the act of Congress was to 
allow the State laws to attach to intoxicating liquors received by interstate com- 
merce shipments before sale in the original package, and therefore at such a 
time as to prevent such sale if made unlawful by the State law. 

This distinction between importation and sale, or shipment and sale, 
is doubtless the point that saved the constitutionality of the Wilson 
bill. It was a reasonable way out of a difficulty, and the distinction 
was not a new one. In one of the License cases (How., 504) Justice 
Woodbury made the same distinction : 

It is manifest also, whether as an abstract proposition or practical measure, 
that a prohibition to import is one thing, while a prohibition to sell without 
license is another and entirely different. The first would operate upon foreign 
commerce on the voyage. 

The latter affects only the internal business of the State after the foreign 
importation is completed and on shore. The subject of buying and selling 
within the State is one as exclusively belonging to the power of the State over 
its internal trade as that to regulate foreign commerce is with the General Gov- 
ernment under the broadest construction of that power. The idea, too, that a 
prohibition to sell would be tantamount to a prohibition to import does not seem 
to me either logical or founded in fact, for even under a prohibition to sell a 
person could import, as he often does, for his own consumption and that of his 
family and plantation, and, also, a merchant extensively engaged in commerce 
often does import articles with no view of selling them here, but of storing 
them for a higher or more suitable market in another State or abroad. 

Two results spring from the ground on which this decision is 
based: One, that the Wilson bill gives the Prohibitionists all they 
asked for, and that. this present bill is not needed, as alleged, to 
rectify any defect in that bill; and another is that to have held 
otherwise or to uphold the changes involved in this new bill the 
courts would have to ignore or change completely the law of con- 
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tracts and of sales as now established under our system of juris- 
prudence. 

The debates in Congress on the Wilson bill show that all that was 
asked was relief from the ruling in the Leisy case, to the effect that 
before interstate commerce ceases and State commerce begins prop- 
erty must not only be consigned and delivered, but if the package 
remains unbroken there must be one sale. This law as now inter- 
preted, therefore, ^ves the States what they wanted and all they 
need. The ruling in the Rhodes case does not in the least restrict 
the operation of the law; it merely afcms what was beyond per- 
adventure of doubt its legislative intent. If the Prohibitionists can 
not now prevent State traffic in liquor or sales thereof, it is not 
because Federal laws hamper them, but because that moral sanction 
and support which gives laws their force and vitality is lacking. 

What the advocates of this bill and of some four or five other bills 
now pending really want is to change the common law of contracts 
and of sales. As Justice White says in American Express Co. i;. 
Iowa (196 U. S., 145), the decisions in the Bowman v. Chicago, Leisy 
V. Hardin, Rhodes v. Iowa, and Vance v. Vandercook — 

rest upon the broad principle of freedom of commerce between the States, 
and of the rigbt of a citizen of one State to freely contract to receive merchan- 
dise from another State, and of the equal right of the citizen of a State to 
contract to send merchandise into other States. They rested also upon the 
obvious want of power of one State to destroy contracts concerning interstate 
commerce valid in the States where made. 

Under the proposed bill articles of commerce lose their interstate 
character, if the States so determine, upon arrival at the boundarv 
of a State and before and after delivery ; and the distinction whicK 
Justice White says was the determining principle in those cases is 
here completely ignored. 

Obviously, no sale of liquors could take place imder such a la^v 
between the citizens of two States if either or both had, say, the 
present Iowa law. "A sale," says the Supreme Court in N. & W. 
R. R. V. Sims (191 U. S., 446)— 

really consists of two separate and distinct elements. First, a contract of 
sale which is complete when the offer is made and accepted, and second, a delivery 
of the property which may precede, be accompanied by, or followed by the pay- 
ment of the price as may have been agreed upon between the parties. The 
substance of the sale is the agreement to sell and its acceptance. 

No contract could exist without delivery, and there could be no 
delivery. The law of Iowa, the home of the consignee, projects itself 
under this bill into the State of Illinois, the home of the consignor, 
and says, " You can contract to sell, but our State law deprives you 
of the right to deliver, of the right to stoppage in transitu after it 
gets to our boundary, and of the right to demand from the common 
carrier that he carry out his contract to deliver to the consignee." 
That is, Iowa deprives npt only its citizen of these rights, but the 
citizen of another State, to whom the Constitution of the United 
States guarantees certain inalienable privileges, is also deprived of 
all these rights which the law of the land recognizes. What effect-, 
ive rights of contracting and shipping has the citizen of Illinois if 
Iowa can stop his shipment at its boundary ? 

It is clear that the Wilson bill was not upheld because of any theory 
of concurrent jurisdiction over interstate commerce in the States; 
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nor did the " silence of Congress " notion get any further indorse- 
ment. On the contrary, these cases settle the law once and for all 
that the power over interstate and foreign commerce is exclusively 
in Congress, and that no exception will be made, even of the police 
legislation of the States. " Police power can not be superior to com- 
mercial power." (In re Rahrer.) 

State laws may affect commerce, as is shown, when the " incidental " 
right of sale is removed after delivery to consignee, but whenever a 
State law will in any wise interfere with commerce in the sense of 
intercourse, or in the sense of transportation from consignor to con- 
signee, or in the sense of freedom of contract, or whenever a uniform 
rule or plan of regulation is required, then Congress alone can act. 

The correctness of this view is confirmed by the last and most 
exhaustive examinations of the subject. Lottery Cases, 188 U. S., 
362, and Northern Securities Co. v. U. S. (193 U. S., 197), the reason- 
ing of which decisions frankly goes back to that of Marshall. " If, 
as has always been understood," says Justice Harlan, in the Northern 
Securities Case, 

the sovereignty of Congress, though Umited to specified objects, is plenary as 
to those objects, the power over commerce with foreign nations and among the 
several States is vested in Congress as absolutely as it would be in a single 
government having in its constitution the same restrictions on the exercise of 
the power as are f oimd in the Constitution of the United States ; that a sound 
construction of the Constitution allows to Congress a large discretion with 
respect to the means by which the powers it confers are to be carried into execu- 
tion, which enable that body to perform the high duties assigned to it in the 
manner most beneficial to the people. 

Then he goes on to cite the case of McCulloch v. Maryland, and 
• says : 

The Government is for all ; its powers are delegated by all ; it represents all, 
and acts for all, and is supreme within its sphere of action. 

Briefly, then, the Wilson bill was upheld purely because it merely 
affected one of the incidents of interstate commerce, to wit, the right 
of sale after delivery. The court expressly says that if the Wilson 
Act meant what its advocates contended it did mean (and what in 
common parlance it seems to mean) — ^that is, that " arrival in a State " 
means at the boundary — then it would operate extraterritorially. 
The court prevented its doing this by deciding that " arrival " in a 
State meant arrival in the hands of the consignee. The present bill 
says "arrival " shall mean " at the boundary," and " before and after 
delivery." It says the Wilson bill shall be declared by Congress to 
mean what the Supreme Court says it doesn't mean, and what the 
Congress that passed it didn't intend it to mean. 

If the amended construction is to be placed on the Wilson bill, then 
it js clear that it would amount (1) to giving State laws an extra- 
territorial effect, (2) to a delegation of Federal power to the States, 
and (3) to depriving a citizen of the right to import liquor for his 
own use, and that these results follow and that they make the pro- 
posed bill unconstitutional is evident from the express words of the 
Supreme Court. 

It mi^ht be very convenient and useful in the execution of the policy of 
prohibition within the State to extend the powers of the State beyond its terri- 
torial limits. But such extraterritorial powers can not be assumed upon such 
an implication. On the contrary, the nature of the case contradicts their exist- 
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ence. For if they belong to one State they belong to all, and can not be exer- 
cised severally and independently. 

It is enough to say that the power to regulate or forbid the sale of a com- 
modity after it has been brought into the State does not carry with it the right 
and power to prevent its introduction by transportation from another State. 

* * * « Ht « « 4( 

It is not gainsaid that the effect of the act of Congress was to deprive the 
receiver of goods shipped from another State of all power to sell the same in 
the State of Iowa in violation of its laws, but while it is thus conceded that the 
act of Congress has allowed the Iowa law to attach to the property when 
brought into the State before sale, when it otherwise would not have done so 
until after sale, on the other hand it is contended that the act of Congress 
in no way provides that the laws of Iowa should apply before the consummation 
by delivery of the interstate commerce transaction. 

To otherwise construe the act of Congress, it is claimed, would cause it to 
give to the statutes of Iowa extraterritorial operation, and would render the 
act of Congress repugnant to the Constitution of the United States. It has 
l^een settled that the effect of the act of Congress is to allow the statutes of the 
several States to operate upon packages of imported liquor before sale. (Wilk- 
erson v. Rohrer, 140 U. S., 545.) 

If the act of Congress be construed as reaching the contract for interstate 
shipment made in another State, the necessary effect must be to give to the 
laws of the several States extraterritorial operation, for, as held in ttie Bow- 
man case, the inevitable consequence of allowing a State law to forbid inter- 
state shipments of merchandise would be to destroy the right to contract beyond 
the limits of the State for such shipments. If the construction claimed be up- 
held it would be in the power of each State to compel every interstate commerce 
train to stop before crossing its borders and discharge its freight, lest by cross- 
ing the line it might carry within the State merchandise of the character 
named covered by the inhibitions of a State statute. (Ibid.) 

. The proposed bill certainly will enable States to pass laws having 
an extraterritorial eflFect, with the inevitable result that the very, 
strife, discord, and irreconcilable conflict which led to the insertion 
of the commerce clause would again ensue. Has the law of Iowa 
any extraterritorial force which does not belong to the law of the 
State of Illinois? If the law of Iowa forbids the delivery and the 
law of Illinois requires the transportation, which of the two shall pre- 
vail? How can the former make void the latter? In view of this 
necessary operation of the law of Iowa, if it be valid, the language of 
this court m the case of Hall v. De Cuir (95 U. S., 485, 488) is 
exactly in point. It was there said : " But we think it may safely be 
said that State legislation which seeks to impose a direct burden upon 
interstate commerce or to interfere directly with its freedom does en- 
croach upon the exclusive power of Congress. The statute now under 
consideration, in our opinion, occupies that position." (lb.) 

Not only would the present law be unconstitutional for its extrater- 
ritorial effect and because it extends the State police power beyond 
its constitutional limits, but it would clearly amount to a delegation 
of its powers by Congress to the States. 

It does not admit of argument that Congress can neither delegate its own 
powers nor enlarge those of a State. (Rohrer, 140 U. S., 560.) 

The rule is fundamental that the power to malte laws can not be delegated, 
(lb.) 

One of the settled maxims in constitutional law is that the power conferred 
upon the legislature to make laws can not be delegated. (Cooley Const. Law, p. 
117.) 

It is true this bill on its face delegates no power; but this bill in 
itself ex proprio vigore does not affect commerce ; it only takes effect 
where a State has or passes the necessary legislation supplementing 
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it. The minute any State passes the necessary law, if it does not al- 
ready have it, that minute the control of interstate traffic in liquor so 
far as that State is concerned passes to such State; and as different 
States will have different laws, one legal effect will be that chaos and 
inequality must prevail. 

The control of interstate commerce was placed in Congress to pre- 
vent conflict and effect equality and uniformity. This bill at once 
destroys this. Rights guaranteed to a citizen of the United States 
and recognized by one State are denied by another. Interstate com- 
merce in liquor will be lawful under certain restrictions or to a certain 
extent in one State and under different restrictions and to a different 
extent in another State. That uniformity and equality which the 
law of the land guarantees will be destroyed, and those rights, priv- 
ileges, and immunities as to personal liberty and property guaranteed 
to the citizens of the United States by the law of the land will be 
at the mercy of the States. 

If Congress can delegate to a State this power to regulate com- 
merce by prohibiting it, of what use is the provision of the Federal 
Constitution as to interstate commerce? Does not Congress over- 
ride the Constitution? Does not such action amount to a practical 
nullification of this provision of the Constitution, or at least an abdi- 
cation of power under it? 

The Wilson bill was specifically held not to be a delegation of 
power, because it did none of those things ; it merely removed one of 
the nonessential elements of interstate commerce, to wit, the right of 
sale free from State interference after delivery in the State. It took 
away this incident so that the police power could act; it didn't en- 
large the police power so that it could reach interstate commerce or 
intercourse; it merely enabled it to reach or affect one of the subjects 
of commerce after the contract that constituted commerce had been 
completed. 

It is true the court in the Rhodes case says it expresses no opinion 
on the right of Congress to delegate to the States this power. But 
in the light of the decisions can there be much question as to what its 
opinion on this subject would be? 

But regardless of what the Supreme Court might say technically 
or juridically as to this right, has Congress the moral right to do this? 
The sovereign people of the sovereign States have placed in the 
hands of Congress the control of interstate commerce; they have a 
right to ask it not to abdicate nor delegate this power at the request 
of any one or more States. Iowa says she can not enforce her public 
laws against intoxicating liquors unless given the power to stop inter- 
state shipment of liquor at her boundaries. If she asked authority 
from you to build a Chinese wall around her boundaries so that com- 
merce with other States could be shut out, no one would hesitate as 
to its unconstitutionality. This law will build such a wall effectively 
as to liquor. It will stop interstate commerce in this commodity so 
far as she is concerned. Pass this bill and the liquor trade is at the 
mercy of the States. Iowa, under her State law, would seize goods 
at the boundary; Kansas, let us say by way of illustration, would 
require a certificate or a special package or special label or what not 
before it could enter; Mame might require drastic inspection; Ver- 
mont a special tax ; every State a different law, with confusion worse 
confounded as a result to the interstate shipper. Or suppose every 
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State passed the present Iowa law ; ^ou would then have, as Justice 
White said, absolute national prohibition — ^prohibition by delegated 
act of Congress. This act does not regulate commerce; it delegates 
to the States the power to regulate and with it the power to destroy. 
It is worth noting also that the fact that a State law is in itself 
valid, as an exercise of the police power does not place it in any more 
favorable position than any other law when the question arises as to 
whether it is in conflict with the power of Congress over conimerce. 
Such a doctrine seems to have prevailed for a time (see opinions of 
Grier, J., and McLean, J., in License cases, 5 How., 588) on the prin- 
ciple of salus populi suprema lex. The advocates of this bill seem to 
have the same ioea, that there must ex necessitate be something about 
the police power of a State which gives it the right to call upon Con- 
gress for assistance if its operations are affected oy any silence on the 
part of that body. 

Fortunately, this theory is thoroughly exploded by the recent de- 
cisions. The fact that a State law deals with health or the most 
unquestionable of police measures gives it no greater supremacy nor 
sanctity than any other law if it regulates or comes in conflict with 
interstate commerce. 

Railroad v. Hosen, 95 U. S., 465. 

Minn v. Barber, 136 U. S., 313. 

Bowman v. Chicago (supra). 

Leisy v. Hardin f supra). 

Lottery cases ( intra). 
The proposed bill in terms subjects goods in any State " for use, 
consumption, or sale" to the operation of a State law. Under its 
practical workings it would, or at least could, therefore, effectively 

Srevent importations for personal use. This alone would be a fatal 
efect. No State can prohibit the importation of liquor for per- 
sonal use. The Ehodes case did not pass on that question, as there 
was no necessity to do so, but the case of Vance v, Vandercook (170 
U. S., 438) does; and both cases, passed at the same term of court, 
taken together, settled this question. The rulings of the court in this 
case have also other important bearings on the questions here dis- 
cussed. It held (1) that the proposition is well established — 

That the right to send Uquors from one State into another, and the act of 
sending the same, is interstate commerce, the regulation whereof has been 
committed by the Constitution of the United States to Congress, and hence 
that a State law which denies such a right, or substantially interferes or 
hampers the same, is in conflict with the Constitution of the United States. 

(2) That the interstate-commerce clause of the Constitution guarantees the 
right to ship merchandise from one State into another, and protects it until the 
termination of the shipment by delivery at the place of consignment, and this 
right is wholly unaffected by the act of Congress which allows State author- 
ity to attach to the original package before sale, but only after delivery. 

(3) [That] the right of persons in one State to ship liquor into another 
State to a resident for his own use is derived from the Constitution of the 
United States, and does not rest on the grant of the State law. Either the 
conditions attached by the State law unlawfully restrain the right or they do 
not. If they do — and we shall hereafter examine their contention — ^then they 
are void. If they do not, then there is no lawful ground of complaint on the 
subject. 

(4) [That] the right of the citizen of another State to avail himself of 
interstate commerce can not be held to be subject to the issuing of a cer- 
tificate by an officer of the State of South Carolina, without admitting the 
power of that officer to control the exercise of the right. But the right arises 
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from the Constitution of the United States; it exists wholly independent of 
the will of either the lawmaking or the executive power of the State. It 
takes its ori^n outside of the State of South Carolina and finds its support in 
the Constitution of the United States. Whether or not it may be exercised 
depends solely upon the will of the person making the shipment, and can not 
be in advance controlled or limited by the action of the State in any depart- 
ment of its government. 

In short, if the dispensary law had not been so construed as to 
preserve the right to make interstate shipments for personal use— a 
right " derived from the Constitution oi the United States " — ^it is 
clear the entire act would have been held unconstitutional. 

Therefore it follows that this proposed bill must be unconstitu- 
tional if it enables any State either to interfere with interstate ship- 
ments or with the right to import liquor for personal use. It assur- 
edly does both. 

If this act becomes a valid law, there can be absolutely no question 
that if a citizen of the State of Iowa orders a case of beer from the 
State of New York the seller in New York could not ship that case 
of beer to the citizen of Iowa for the simple reason that immediately 
upon its arrival at the boundaries of the State of Iowa, " before and 
after delivery," the police power of Iowa would attach, and the 
temperance inquisitors of that State could seize the package, and if 
the State law permitted it they could destroy it, or sit in judgment 
on it as to whether it should go to the consignee or whether it is 
good for his health, his morals, or his hereafter. 

So that, although no State can ^ forbid shipment to an individual 
resident for his own use," and although Congress itself also can not 
do this, yet by this specious legislation it accomplishes indirectly 
what it can not do directly. 

As soon as the liquor reaches the consignee, whether for his own 
use or not, it is subject to the laws of the State. The police problem 
is then between the consumer and the State. That is where it ought 
to be. That is where the present law, as interpreted, puts it. And 
that is where it ought to stay. If a State can not enforce its own 
laws, if it can not legislate total abstinence into the hearts of its 
citizens. Congress ought not and can not help it by delegating supe- 
rior power. 

In the several hearings before the committees of the last Congress 
the question was repeatedly asked by members whether the opponents 
of this bill contended that Congress had not the constitutional power 
to prohibit the transportation of intoxicating liquors from one State 
to another. 

So far as this proposed bill is involved, the precise issue raised by 
that question is purely academic, as our objection to this bill is that 
it delegates to the States the power to make such prohibition ; that it 
is in fact and in purport nothing more than a prohibition measure in 
disguise. Indeed, the Supreme Court, in the Lottery cases (188 U. 
S., 362) so pronounced it, for it says, speaking of the Wilson bill, if 
under it " all the States had enacted liquor laws prohibiting the sale 
of intoxicating liquors within their respective limits, then the act 
would have had the necessary eflFect to exclude ardent spirits alto- 
gether from commerce among the States." 

A sufficient answer, therefore, to this question would be to say that 
if Congress wishes to try to prohibit interstate shipments of intoxi- 
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eating liquors it should say so frankly by an appropriate bill, and 
do it by a general regulation applicable to all the States, and not 
try to do it by delegating the power to the States. However, as a 
full answer to this question will expose the viciousness of this present 
bill it is worth considering. 

In the first place Congress would not pass such a bill even if it has 
the power, and in the second place it does not have the power. Let 
us consider the latter proposition first. 

This idea that Congress might prohibit interstate shipments of 
liquor received its impetus from the supposed sweeping character of 
Justice Harlan's opinion in the Lottery cases. Instead of reviewing 
at length rulings of the courts bearing on this question, it will be 
sufficient to confine ourselves to a stucfy of this opinion. On close 
examination it does not go near so far as at first blush appears. One 
object in the first part of this brief in tracing the drift of the com- 
merce decisions was to show the wavering and uncertain attitude of 
the courts as to the power of Congress and the power of the States 
in the premises, and to lead up to the recent pronouncements on the 
subject. The lottery decision certainly clears the atmosphere. Even 
Marshall's theory of the exclusive character of the power of Congress 
over commerce did not go nearly so far as to assume that it was so 
exclusive that the police power which the Constitution expressly 
reserved to the States could also be appropriated by Congress. 

It is true this decision seems to hold that Congress has a general 
police power as wide as the States, from which it might be inferred, 
and by the advocates of this bill has been inferred, that if a State 
under its police powers can prohibit trafiic in liquors, then Congress 
under this newly discovered police power can also do it. But this 
decision gives no encouragement to such views — the actual basis of 
the dicision being the same as that in cases like Reed v. Colorado (187 
U. S., 137), where regulations of Congress for the prevention of dis- 
ease by transportation were upheld. There is was held, for example, 
that Congress can regulate, and therefore prohibit the transportation 
of diseased cattle, because by virtue of their diseased character they 
have lost their commercial qualities. Trading in diseased meat; in 
crime; in lottery tickets, is not commerce; it is a perversion of the 
right of interstate commerce to permit it. 

It is a kind of traffic which no one can be entitled to pursue as of right 
♦ * ♦ It has become offensive to the entire people of the nation. 

The whole intent of the act upheld by this opinion was the sup- 
pression of a crime which was being carried on through the trans- 
portation of lottery tickets by means of interstate commerce. The 
opinion at page 501 cites the case of Phalen v, Virginia (8 How., 
168), which held— 

that the suppression of nuisances injurious to the public health or morality 
is among the most important duties of government, and experience has shown 
that the common forms of gambling are comparatively innocuous when placed 
in contrast with the widespread pestilence of lotteries. The former are con- 
fined to a few persons and places, but the latter infests the whole community. 

The justice further says that — 

in other cases we have adjudged that authority given by legislative enactment 
to carry on a lottery, although based upon a consideration in money, was not 
protected by the contract clause of the Constitution ; this, for the reason that 
no State may bargain away its power to protect the public morals nor excuse 
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its failure to perform a public duty by saying that it had agreed, by legislative 
enactment, not to do so. * * * 

As a State may, for the purpose of guarding the morals of its own people, 
forbid all sales of lottery tickets within its limits, so Ck>ngress, for the purpose 
of guarding the people of the United States against the " widespread pestilence 
of lotteries" and to protect the commerce which concerns all the States, may 
prohibit the carrying of lottery tickets from one State to another. 

* ♦ * The whole subject is too important and the questions suggested by 
its consideration are too difficult of solution to justify any attempt to lay down 
a rule for determining in advance the validity of every statute that may be 
enacted under the commerce clause. We decide nothing more in the present 
case than that lottery tickets are subjects of traffic among those who choose to 
sell or buy them; that the carriage of such tickets by independent carriers 
from one State to another is therefore interstate commerce; that under its 
power to regulate commerce among the several States Congress, subject to the 
limitations imposed by the Constitution upon the exercise of the powers 
granted, has plenary authority over such commerce and may prohibit the car- 
riage of such tickets from State to State, and that legislation to that end and 
of that character is not inconsistent with any limitation or restriction imposed 
upon the exercise of the powers granted to Congress. (Lottery case.) 

If, then, Congress could prohibit interstate commerce in beer, it 
could do so only because beer fell within the category of things " con- 
fessedly vicious," " offensive to the entire people of the nation," and 
" confessedly injurious to the public morals." It must class it with 
lottery tickets and diseased meats. 

The power to regulate is not the power to prohibit, except in the 
very limited sense set forth in the Lottery case. If there is such a 
thing as a Federal police power, it is exceedingly limited. 

McCuUough V. Maryland, 4 Wheaton, 316. 

License cases (supra). 

Trade-mark cases, 100 U. S., 82. 
Neither is it within the power of Congress to pronounce absolutely 
upon the commercial character of any article of commerce. That is 
a judicial question. 

License cases (supra). 

Hooper v, California, 155 U. S., 648. 
Congress has no power to narrow or enlarge the meaning of the 
term '^ commerce " itself. It can not, for example, declare that goods 
in transitu are not subjects of commercial intercourse and then allow 
the States to regulate their transportation. 

Stoutenburgh v. Hennick, 129 U. S., 141. 

Cherokee Nation v. Son. K. E. E., 135. U. S., 641. 
It could not, for example, declare land a subject of interstate com- 
merce and then proceed to prescribe interstate laws for the various 
States. It can not make that commerce which is not commerce, and 
it can not take from legitimate commerce those attributes which make 
it commerce. The subjects of commerce vary as time and human 
ingenuity change, but the meaning of the word itself is fixed by the 
decisions. (Groves v. Slaughter, 15 Pet, 449.) 

Congress can legislate as to the instrumentalities or qualities of 
commerce, but it can not prohibit — ^unless it does it because of the 
qualities which attach to it. The term commerce has its established 
legal and judicial denotations and connotations. It not only covers 
intercourse, but the means of intercourse as well; it not only applies 
to commodities, but to the incidents and qualities that attach thereto* 
Meat is a subject of commerce, but not diseased meat — ^its diseased 
quality removes its commercial character. 
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If Congress undertook by " regulation " to prohibit commerce in 
beer, a recognized legal commodity and subject of commerce, even if 
such action were within the scope of the Lottery decision, the other 
provisions of the Constitution guaranteeing to every citizen certain 
rights would nullify it. Under the guise of regulation a State can 
not deprive any citizen of the lawful use of his property if it does 
not injuriously affect or endanger others. Nor under the pretense of 
exercising the police powers can any State enact laws except for the 
health of the community. 

Calder v. Bull, 3 U. S„ 3 Dall., 386. 
Fletcher v. Peck, 10 U. S., 6 Cranch, 135. 

And, of course, such a prohibition would be such a deprivation of 
property without due process of law, such an interference with the 
life, liberty, and property of the citizen, and such an " arbitrary and 
capricious exercise or power " as is both contrary to the spirit of our 
laws and institutions, and is indeed expressly forbidden by the 
letter of them. 

Minn. v. 111., 94 U. S., 124. 
Yates V. Milwaukee, 77 U. S., 497. 
Cooley Const. Lim., 110, 446. 

The decision in the Lottery case apparently goes out of its way to 
differentiate the liquor traffic from lotteries and that class of com- 
merce. "In Cowman v. Chicago (125 U. S., 165) this court held 
that ardent spirits, distilled liquors, ale, and beer were subjects of 
exchange and barter and traffic, and were so recognized by the 
usages of the commercial world, as well as by the laws of Congress 
and the decisions of the courts." And, indeed, he might have cited 
a number of decisions to the same effect. 

Confess therefore could not pass a law prohibiting interstate com- 
merce m liquor, because they are judicially, legislatively, and com- 
mercially recognized as lawful articles of commerce, and are to that 
extent as much under the protection of the Constitution as are tea, 
coffee, butter, sugar, or any other lawful commodity. 

Even if it be contended that the so-called police power of Con- 
fess is so coequal with that of the States — ^a proposition absurd on 
its face— it can not be argued that the reasoning which the courts 
adopted in sustaining State prohibition would also apply to Con- 
gressional prohibition. The character of police power imder which 
the State laws were upheld is entirely in the domain of and is by the 
Constitution expressly reserved to the States. If the Federal Gov- 
ernment has any police power it is of a different character, as the 
Lottery case itself indicates. 

It is vital that the independence of the commercial power and of the police 
power and the delimitations between them, however, sometimes perplexing, 
should always be recognized and observed, for while the one furnishes the 
strongest bond of union the other is essential to the preservation of the 
autonomy of the States as required by our dual form of government; and ac- 
knowledged evils, however grave and urgent they may appear to be, had better 
be borne than the risk be run, in the effort to suppress them, of more serious 
consequences by resort to expedients of even doubtful constitutionality. 

U. S. V. E. C. Knight Co., 156 U. S., 13. 
U. S. V. Dewitt, 9 Wall., 41. 
In fact, this question is sufficiently answered by asking another. 
Suppose there was no prohibition in any State nor any sentiment 



COMMEBCE BETWEEN THE SEVERAL STATES, ETC. 77 

or demend therefor and Congress were to pass a law prohibiting 
interstate commerce in liquor — would it be constitutional f 

This is not the place to review the State and Federal decisions 
upholding prohibitory laws ; but it may be observed in passing that 
these decisions have been severely criticised by jurists, one of the 
latest comments being well worth quoting (Tiedman, State and Fed- 
eral Control, p. 554) : 

This, therefore, is the conclusion reached after a careful consideration of all 
the constitutional reasons for and against the protection of the liquor trade; 
the prohibition of the manufacturing and sale of spirituous and intoxicating 
liquors is unconstitutional, unless it is confined to the prohibition of drinliing 
saloons and the prohibition of the sale of liquor to minors, lunatics, confirmed 
drunkards, and persons in a state of intoxication. As has already been ex- 
plained, there is an almost unbroken array of judicial opinions against this 
position, and there is not any reasonable likelihood that there will be any im- 
mediate revolution in the opinion of the courts. But it is the duty of a consti- 
tutional jurist to press his views of constitutional law upon the attention of the 
legal world, even though they place him in opiwsition to the current of authority. 

Congress has no more power than has a State to declare that a 
nuisance which in fact is no nuisance. That must be determined by 
due process of law ; and by the judicial and not the legislative branch 
of the Government. 

2 Story Eq. Jur., Par. 923. 

Murray v. Hoboken, 59 U. S., 280. 

Walker v. Sawvinet, 92 U. S., 93. 

Hudson V. Thorne, 7 Paige, 261. 
The nature of the " nuisance " is therefore one of the determining 
factors. Such a law certainly would not stand unless the manufac- 
ture, sale, and transportation of beer is a crime or such a menace to 
health or such an iuKjuitous nuisance as to be abhorrent or contrary 
to the police regulations of all the States. And this it is not. So 
that in,' this sense it is the duty of this committee, just as it would be 
the duty of the courts in considering this bill, to consider also the 
character of the industry it affects — its place in the community, its 
nature, size, and importance. This is not the place to review these, 
but this committee will not forget so far as the beer industry is con- 
cerned, that its ancestry is honorable — even patrician. It can trace 
back its history for many centuries. It was fostered by the colonial 
government and expressly set forth in Hamilton's famous report as 
an article that should be encouraged and taxed lower than ardent spir- 
its, because it would " benefit agi'iculture and open a new and produc- 
tive source of revenue." From the very beginning of our Government 
it has contributed largely to our revenues, and since 1862, when the 
present tax of a dollar a barrel was imposed as a war tax, it has paid, 
m exact figures, over $1,000,000,000 to the Treasury of the United 
States. Under the fostering protection of the Constitution and the 
laws of Congress it has become in some senses our largest miiiiufac- 
turing industry, over $800,000,000 of actual capital being invested in 
its plants. The labor and agricultural and other interests dependent 
upon the brewing industry would be even more appalling if they were 
set forth statistically. Millions of acres of land are required to raise 
the hops, barley, corn, rice, sugar, hay, oats, wheat, stock, etc., used, 
and millions of men, women, and children directly and indirectly are 
dependent upon this industry for their livelihood. And of equal 
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importance is the fact that beer is the nation's drink, or rather it is 
the nation's food, for 

be it understood, especially by those radical temperance people who talk so 
much and know so little about beer, that nearly, if not quite, one-half of the 
world's big yield of beer (about 6,725,126,500 gallons per year) is taken with 
meals, the same as some drink tea and coffee. (W. A. Lawrence, Facts About 
Beer.) 

Another answer to this question, and one that goes also to the 
vitals of the present bill, is that it is an unconstitutional limitation 
upon the right of natural and civil liberty. It is one of the inalien- 
able rights of every citizen of this Republic to form business relations, 
enter into contracts, sell his wares, and his services, free from the dic- 
tation of the State, and the only exceptions to this are those covered 
by the police requirements, and by provisions for a reasonable price, 
etc., where property becomes " anected," as Chief Justice Hale puts 
it in his De Partibus Maris, " with a public interest and ceases to be 
juris privatis only." 

Chicago V, Iowa, 94 U. S., 155. 

Slaughterhouse cases, 116 Wall., 36. 

Minn. v. People, 94 U. S., 113. 
This bill partakes of the nature of sumptuary legislation, and on 
this aspect alone a volume of objections could be written. 

In former times sumptuary laws were sometimes passed, ♦ « ♦ but the 
ideas which suggested such laws are now exploded utterly, and no one would 
seriously attempt to justify them in the present age. The right of every man to 
do what he will with his own, not interfering with the reciprocal rights of 
others, is accepted among the fundamentals of our law. (Cooley's Const Lim., 
385.) 

This kind of interference with individual liberty is foreign to the 
spirit of our law and the genius of our civilization. '• To pursue 
one's own good in one's own way," to quote John Stuart Mill, " means 
individual liberty." To permit anv legislative body or any numerical 
majority or minority to define the " way " or to determine the " good " 
is tyranny. Nothing could be more opposed to the spirit of our laws 
than prohibition, either direct or indirect, nor could anything be more 
antagonistic to the American ideal of individual rights than is this 
bill. The doctrine of the police power has, it is true, been carried 
very far by judicial interpretation in this country, " but broad and 
comprehensive as is this power, it certainly can not extend to the 
individual tastes and habits of the citizen, which are confined en- 
tirely to himself." (License case, 5 How., 583.) 

Not even the local community has a right to determine that men shall not 
drink alcohol. ♦ ♦ * Has a rural community in Maine, which thinks the 
saloon is an injury, a right to prohibit the saloon to the people of Bangor or 
Portland, who entertain a different opinion? If so, on what is that right based? 
♦ * ♦ It must be based on the supposed right of the majority to impose their 
conscience on the minority, to determine for them what is safe and right, to act 
toward them in loco parentis; and this right of the majority to act in loco 
parentis toward the minority is fundamentally antagonistic to the essential 
principle of a democracy. 

The whole conception of this bill is fundamentally ojjposed to the 
American notion of personal liberty ; but not only that, it creates the 
very evils it would check. Temperance will never come in by the 
prohibition route, and Congress certainly ou^ht to bow to the popular 
sentiment. Temperance is one thing, prohibition another, at least 
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SO Bishop Potter declares. And his letter to Doc*tor Abbot, in the 
Outlook of March 11, 1899, is worth quoting : 

♦ * * It is the old situation — as old as the religion of Jesus Christ — with 
the Scribes and Pharisees on the one hand, the Sadduces on the other, aiid over 
and against them the truth. 

No more perfect reproduction of the first-named has appeared in our day than 
the Prohibitionists; et id omne genus — arrogant, denunciatory, ignorant, un- 
scrupulous, and untruthful ; holding one meager fragment of truth to their eyes, 
and denying great and fundamental facts in human nature, in their futile and 
foolish endeavor to remedy the perversion of human instincts by extirpating 
them. The grotesque hypocrisy of prohibition system, from Maine to Kansas, 
is a suflScient commentary upon their theories. Meantime, the endeavor of 
wiser men and women to better the condition — the homes, the domestic life, the 
recreations — of their less-favored brethren go untouched of these fit successors 
of those to whom Jesus said : " Woe unto you. Scribes and Pharisees, hypo- 
critics, for ye bind heavy burdens upon men's shoulders, and grievous to be 
borne, and ye yourselves will not touch them with the tips of your fingers." 

That is why prohibition laws can not be enforced ^nd why Iowa 
now wants this assistance from Congress to enforce its own laws. 
And if they can not be enforced, that alone is a good argument why 
they should not be passed.* For if there is one principle that the 
history of law and legislation teaches with unerring precision, it is, 
not only the utter futility as a corrective measure of a law whose 
enactment is not the necessary and unavoidable resultant of the 
social forces then at play in organized society, but also the great 
injury inflicted upon law in general by the enactment of laws before 
their time. 

Respectfully submitted. 

Robert Grain, 
General Counsel United Sttaes Brewers^ Association. 

STJPPLEMENTABT BRIEF FILED ON BEHALF OF THE BBEWEBS 
OF THE COUNTBT BY BOBEBT CBAIN, QENEBAL COUNSEL, THE 
UNITED STATES BBEWEBS' ASSOCIATION. 

Hearing before the Committee on the Judiciary of the House of 
Representatives on the bill (H. R. 13856) entitled "A bill to pro- 
hibit express companies and other common carriers from import- 
ing from foreign countries into certain localities of the United 
States and from transporting from one State into certain localities 
of another State intoxicating liquors when carried to be delivered 
with the charge to collect on delivery," and on the bill (H. R. 
13655) entitled "A bill to limit the effect of the regulation of 
commerce between the several States and Territories in certain 
cases." Fifty-ninth Congress, first session. 

This brief is submitted as supplementary to and part of one filed 
February 21, 1906, before this committee at its hearing on the Hep- 
bum-DoUiver bill (H. R. 3159) — a bill to amend the Wilson bill so 
as to enable State laws to become operative on shipments of liquor 
upon arrival at State boundaries both before and after delivery. 

H. R. 13655, introduced by Mr. Littlefield, covers the same ground 
and would have the same effect as the Hepburn-DoUiver bill, and all 
that has been said about that measure applies equally to it. H. R. 
13856, introduced by Mr. Williams, aims to punish express companies 
for carrying interstate C. O. D. liquor shipments. The same legal 
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principles and the same objections, legal and economic, underlie all 
these measures. Both of the bills here considered, like the Hepburn- 
DoUiver bill, are attempts to overcome or get around the law of the 
land as laid down by the Supreme Court of the United States in 
some specific decision to which the prohibitionists object. 

The Supreme Court in American Exp. Co. v. Iowa (196 U. S., 
140), applying long-established and fundamental legal principles, 
and following the overwhelming authority of the decisions and text 
writers, held that " intoxicating liquor shipped C. O. D. from one 
State into another can not be subjected to seizure under the laws of 
the latter State while in the hands of the express company without 
infringing the commerce clause of the Federal Constitution." These 
bills are an attempt to direct the court to reverse itself and to change 
the organic law. 

In tne brief lieretof ore filed the power of Congress in the premises 
was analyzed in the light of the decisions, and what is said there is 
entirely applicable here. These bills are bad for the reasons set forth 
at considerable length in that brief and reference is made to its cita- 
tions of authorities for the following propositions equally applicable 
here: 

1. The power of Congress to regulate commerce between the States 
is not a power to destroy. It can not be exercised arbitrarily or so 
as to result in confusion, discord, and inequality, making one law 
for one State and a different law for another State. The power to 
regulate is not the power to prohibit legitimate commerce. 

2. This power to regulate commerce can not be delegated to the 
States. 

3. No State can be empowered to pass any law having a direct 
extraterritorial effect. 

4. The making of legitimate contracts, negotiations, intercourse, 
etc., are themselves " commerce," and Congress can not destroy the 
ridit to engage therein. 

These bills would have all these legal consequences, and therefore 
ought not to pass. For the evils which it is hoped they might cor- 
rect no defense is offered. The brewers of the United States are not 
in sympathy with " blind tigers," "boot-leggers," and evasions of the 
law, but they are solicitous that they be not deprived of those funda- 
mental rights which the Constitution and the law of the land guar- 
antees to them, and that they be not deprived of their property and 
their trade by ill-advised and vindictive legislation. 

It is not necessary here to recite again the long line of authorities 
indicated in my former brief which with steady uniformity limit the 
power of Congress to interfere with interstate commerce under the 
guise of regulation, nor to repeat what was said there as to Federal 
police power. " Commerce " is given a definite legal meaning and the 
right to trade, to have intercourse, to contract, as well as other perti- 
nent rights are constantly recognized as so fundamental that neither 
the States nor Congress can destroy them. Even the right " to nego- 
tiate " is of this character. 

The negotiation of sales of goods which are in another State, for the purpose 
of introducing them into the State in which the negotiation is made, is interstate 
commerce. (Caldwell v. N. C, 187 XT. S., 628.) 

The right to contract for the transportation of merchandise from one State 
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into or across another involves interstate commerce in its fundamental aspects. 
(Rhodes v. Iowa, 170 U. S., 424.) 

Commerce consists in intercourse and traffic, including transportation and 
transit of persons and property, as well as the purchase, sale, and exchange of 
commodities. (Mobile Co. v. Kimball, 102 U. S., 691 ; Gloucester Ferry Company 
V. Pennsylvania, 114 U. S., 196.) 

It is true that the court in a recent case says that no opinion is 
expressed as to the constitutional right and power of Congress to 
permit any State to interfere with such fundamental or incidental 
aspects of commerce, as the right of sale, stoppage in transitu, etc., 
but the implication that Congress has no such power is inevitable. 
ThQse bills assume that there are no limitations upon the power of 
Congress to do these things under the guise of regulating commerce. 
On the contrary, as shown in the brief referred U>. these limitations 
are well established and clearly pertinent to the issues raised here. 

How far Congress might go under its own interpretation of the 
powers delegated to it was the one great question thrashed out at the 
time of the adoption of the Constitution. The chief objection of a 
number of the thirteen original States to the Constitution was that 
it left in this respect too arbitrary a power in Congress; that under 
the guise of regulating commerce, for instance. Congress could so 
construe this power as to pass any law which it thought necessary 
and proper in aid or furtherance of a general power so broad and 
apparently so absolute. The answer of Hamilton in the Federalist 
(The Federalist, No. 78) was that Congress could not by its mere 
declaration make necessary and proper to the execution of its powers 
that which in its essence was not necessary and proper; and so sus- 
picious were the States of these arbitrarjr general powers like the 
commerce clause, etc., that before the Constitution could be adopted a 
number of limitations affecting most intimately the liberties of the 
individual had first to be incorporated in the various amendments. 
For instance, the regulation of internal commerce was carefully re- 
served. The police power was reserved. (N. O. Gas Company v. 
Louisiana, 115 U. S., 650.) In other words, the very spirit in which 
the powers of Congress were delegated to it show that its power to 
regulate commerce between the States, while plenary is not arbi- 
trary — it is subject to such limitations or restrictions as the Constitu- 
tion itself in letter and spirit imposes. It can not pass laws which 
are hostile to the very objects for the accomplishment of which Con- 
gress was given its powers. But even if it had the absolute power to 
regulate this commerce as it pleased, it certainly could not abdicate 
the power nor delegate it to the States; and even more certainly it 
could not delegate to a State the power to destroy or to prohibit (In- 
terstate Commerce Commission v. Brimson, 154 U. S., 447) any more 
than it can, for example, pass a law which as an intended regulation 
of commerce operates directly upon internal commerce and invades 
the domain of the States. (Trade-Mark cases, 100 U. S., 82.) 

Nor can it for considerations of expediency or to placate temper- 
ance sentiment give the provisions of the Constitution new meanings. 
If it could, then " there is no power which may not, by this mode of 
construction, be conferred on the General Government and denied to 
the States." 

Passenger cases, 7 How., 283. 
Ex-parte Weber, 18 How., 307. 

c 8 s— 06 6 
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Now, the abolition of C. O. D. shipments does these very things. 
It absolutely prohibits, in effect, this class of trade. It abolishes 
the law of sales to this extent. It puts a new construction on the 
power of Congress to regulate commerce. It invades every State 
and says to its citizens, wherever another State has passed a prohibi- 
tory law, with the citizens of that State you can not contract accord- 
ding to the laws of the land, the laws oi trade, or the laws of sales. 
The rights of the citizen of the nonprohibiting States must be re- 
spected by Congress. This bill delegates to Iowa, for instance, the 
power to affect and destroy rights belonging to the citizens of Illi- 
nois. If Congress can not destroy these rights directly, it can not 
do so indirectly, and it certainly can not, as these bills do, delegate 
to the States the power to do so. 

The most superficial analysis of the law of sales or of the nature 
of the contract involved shows that under this bill the laws of any 
State taking advantage of it would have an extraterritorial effect. 
They could have no other. For C. O. D. shipjments between citizens 
of the same State can be reached without this act ; it is the citizen 
of the other State they are after. His rights and privileges and im- 
munities arcj^to be taken away from him. And this is unconstitu- 
tional. 

Passenger cases, 7 How., 492. 

Slaughterhouse cases, 16 Wall., 36. 

The liberty protected by the Constitution embraces the right to be free in 
the enjoyment of one's faculties, to be free to use them in lawful ways, to live 
and work where he will, to earn his livelihood by any lawful calling, to pursue 
any livelihood or avocation, and for that purpose to enter into all contracts 
which may be proper. (Allgeyer v, Louisiana, 165 U. S., 578.) 

To accomplish the ends aimed at by these bills without the aid of 
Congress, some of the States in the ardor of their prohibition zeal 
reversed the law of sales to suit their purposes, and held that under 
a C. O. D. shipment the property is sent at the risk of the seller, and 
that the sale is not completed until the payment of the price and 
delivery to the consignee at the point of destination, and that there- 
fore the sale took place in the State of the consignee, and the State 
law could therefore reach him (118 Iowa, 447). This, of course, is 
not the law and never has been. 

Justice IVhite says, in American Express Co. v. Iowa (196 U. S., 
142) : 

Beyond possible question the contract to sell and ship was completed in 
Illinois (the place of the C. O. D. shipper). The right of the parties to make 
a contract in Illinois for the sale and purchase of merchandise, and in doing 
so to fix by an agreement the time when and condition on which the completed 
title should pass, is beyond question. The shipment from the State of Illinois 
into the State of Iowa of the merchandise constituted interstate commerce. 
To sustain, therefore, the ruling of the court below would require us to decide 
that the law of Iowa operated in another State so as to invalidate a lawful 
contract as to interstate commerce made in such other State, and, indeed, 
would require us to go yet further and say that although, under the inter- 
state-commerce clause, a citizen in one State had a right to have merchandise 
consigned from another State delivered to him in the State to which shipment 
was made, yet that such right was so illusory that it only obtained in cases 
where in a legal sense the merchandise contracted for had been delivered to 
the consignee at the time and place of shipment. 

When it is considered that the necessary result of the ruling below was to 
hold that wherever merchandise shipped from one State to another is not com- 
pletely delivered to the buyer at the place of shipment, so as to be at his risk 
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from that moment, the movement of such merchandise is not interstate com- 
merce, it becomes apparent that the principle, if sustained, would operate ma- 
terially to cripple, if not destroy, that freedom of commerce between the States 
which it was the greatest purpose of the Constitution to promote. If upheld, 
the doctrine would deprive a citizen of one State of his right to order mer- 
chandise from another State at the risk of the seller as to delivery. It would 
prevent the citizen of one State from shipping into another unless he assumed 
the risk; it would subject contracts made by common carriers and valid by 
the laws of the State where made to the laws of another State, and it would 
remove from the protection of the interstate-commerce clause all goods on con- 
signment upon any condition as to delivery express or implied. Besides, it 
would also render the commerce clause of the Constitution inoperative as to 
all that vast body of transactions by which the products of the country move 
in the channels of interstate commerce by means of bills of lading to the ship- 
per's order, with drafts for the purchase price attached, and many other trans- 
actions essential to the freedom of commerce by which the complete title to 
merchandise is postponed to the delivery thereof. 

And now come the proponents of this bill before this Congress 
and ask that any State that so desires be authorized to accomplish 
these very evils which Justice White, speaking for the highest 
tribunal of this country, so brilliantly portrays. Will Congress say 
to any State, in the language of the Supreme Court, you may (1) 
pass laws in your State which will invalidate contracts in another 
State and will change the laws of sales, of contracts, of carriers, etc., 
in such other State? (2) You may "cripple, if not destroy, that 
freedom of commerce between the States which it was the great pur- 

f)ose of the Constitution to promote?" (3) You may change the 
aw of carriers, of contracts, of sales, of bailment, of consignment, so 
that it varies with the whims and vagaries of the different States? 
(4) You may " render the commerce clause of the Constitution in- 
operative " as to all shipments with bill of lading, sight draft at- 
tached, and as to " many other transactions essential to the freedom 
of commerce? " (5) You may pass your various bills and destroy 
that uniformity of law and dispose with that general rule hereto- 
fore required to be applicable to all the States alike, requirements 
supposed to have been the occasion of this commerce clause and of the 
Constitution itself? 

Congress may answer all these questions in the affirmative and 
pass these bills and give the States the power to accomplish these 
disastrous ends, but the Supreme Court will never uphold it. 

Should Congress, under the pretext of executing its powers, pass 
laws for the accomplishment or objects not intrusted to the Govern- 
ment, it would become the painful duty of this tribunal * * * 
to say that such an act was not the law of the land. (McCuUoh v. 
Md., 4 Wheat., 316.) 

As the Constitution itself does not draw the line (as to the extent 
and limits of this power), the question is necessarily one for judicial 
decision. (License cases, 5 How., 574.) 

The extraterritorial effect which this bill would give to State laws 
would alone invalidate them. For, mark you, it is not this C. O. D. 
bill which in reality changes the law of sales or the rights of any 
citizen. That law stays as it is and his rights are unaffected until 
the State speaks. As soon as it does speak it at once reaches beyond 
its borders, and puts into operation powers lodged only with Con- 
gress. 

In the recent case of Kehrer v. Stewart (197 U. S., 60), Nelson 
Morris & Co., of Chicago, had a sales agent in Atlanta, Ga., in which 
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State there was a general license tax of $200 on all agents of packing 
houses doing business therein. The court said that as to all goods 
sold in Chicago and delivered to a common carrier for delivery to 
such agent for distribution in Georgia such tax was clearly an illegal 
interference with interstate commerce. To that extent the State 
law had an extraterritorial effect and was bad. The body corporate 
as a citizen of Illinois had rights, privileges, and immunities — one 
of which was to make this contract of sale — which the State of 
Georgia had to respect. And these same rights, privileges, and im- 
munities are so fundamental and inherent in the very origin, nature, 
and purpose of our Government that even Congress can not abridge 
nor destroy them. 

The rights of the citizen in the nonprohibition States are the 
forgotten factors here and they are the controlling factors. Con- 
gress can not deprive him of his constitutional rights. It can not 
add to nor subtract from the police power of any State so as to reach 
liim. He has certain rights as a citizen of the State and also as a 
citizen of the United States; and among these, as Justice Field says^ 
are the right to work and trade and ship and negotiate and enter 
into all proper contracts' and have them carried out. All the argu- 
ments in support of these bills rest on a false premise and that is that 
liquor is an ille^timate article of commerce. The fact that certain 
States or counties or villages so treat it doesn't make it such in 
States that regard it otherwise, and the rights of the citizen in the 
State not so treating it must be respected by Congress, unless Con- 
gress itself is ready to class it with lottery tickets and diseased 
meats and shut it out from commerce entirely — if it can. 

This limitation on the power of Congress is fairly well illustrated 
in the late case of Re Huff (197 U. S., 448) , in which one of these acts 
passed in 1897 at the instance of our prohibition friends was held 
unconstitutional. By this act it was made a Federal penal offense 
for anyone in any way to furnish any Indian liquor " to whom allot- 
ment of land has been made," etc. Although the various allotment 
acts provide that " every Indian to whom allotment shall have been 
made * * * is declared to be a citizen of the United States and 
is entitled to all the rights, privileges, and immunities of such citi- 
zen " * * * there was nevertheless, so far as title went, a modi- 
fied form of wardship. Because the States could not stop these 
thirsty redskins from violating their State laws, they took advantage 
of this technicality and had this act of 1897 passed in the hope 
that the Federal Government could do what the State government 
couldn't. The Supreme Court says Congress has no such power. 
And in this opinion the court also says a few things that ought to 
clear up some of the confusion that seemed to exist in the minds of a 
number of gentlemen at a recent hearing before the Ways and Means 
Committee on the bill to compel officers of the Federal Government 
to testify in prohibition districts as to Federal licenses issued, etc. : 

In this Republic [says Justice Brewer] there is a dual system of government, 
national and State; each within its own domain is supreme. * * ♦ The 
general police power is reserved *to the States, subject, however, to the limita- 
tion that in its exercise the State may not trespass upon the rights and powers 
vested in the General Government. The regulation of the sale of intoxicating 
liquor is one of the most common and significant exercise of the police power. 
And as far as it is an exercise of the police power it is within the domain of 
State jurisdiction. It is true that the National Government exacts licenses as 
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a condition of the sale of intoxicating liquor, but that is solely for the purposes 
of revenue and is no attempted exercise of the police power. ♦ ♦ * Now, 
this act of 1897 is not a revenue statute, but plainly a police regulation. It will 
not be doubted that an act of Congress attempting as a police regulation to 
punish the sale of liquor by one of the citizens of a State to another within the 
territorial limits of that State would be an invasion of the State's jurisdiction 
and could not be sustained. * ♦ ♦ There is in these police matters no such 
thing as a divided sovereignty. 

From which it follows that if Congress can not subtract from the 
police power of the State, neither can it add thereto; neither can it 
arrogate to itself a superior police power and override the State. 

The extraterritorial features of these bills and the legal conse- 
quences arising therefrom are also covered in the Rahrer case (140 
IT. S., 545), where the court, in upholding the Wilson bill, says: 

If the act of Congress be construed as reaching the contract for interstate ship- 
ment made in another State, the necessary effect must be to give to the laws of 
the several States extraterritorial operation, for, as held in the Bowman case, 
the inevitable consequence of allowing a State law to forbid interstate ship- 
ments of merchandise would be to destroy the right to contract beyond the 
limits of the State for such shipments. If the construction claimed be upheld, 
it would be in the power of each State to compel every interstate-commerce 
train to stop before crossing its borders and discharge its freight, lest by crossing 
the line it might carry within the State merchandise of the character named 
covered by the inhibitions of a State statute. 

These bills are also bad for depriving the individual of certain 
rights of personal liberty, as well as the freedom to trade and to con- 
tract, guaranteed to him by the Constitution. For in their final 
analysis these measures are not aimed at the man who violates the 
State law so much as at the man who violates the teetotaler's ideal; 
in other words, they want to get at the citizen who imports for his 
own use. They want to make it difficult for him to get his liquor 
by stopping his right to buy it C. O. D. and see what he is getting 
before he gives up his money ; by having the right to halt and inspect, 
and if in doubt, confiscate his importation at the State boundary; 
by putting him to all the trouble and harassment and notoriety they 
can, and by putting him under the odium of suspicion every time he 
gets any shipment. None of these bills ask for this openly because 
the Supreme Court in Vance v, Vandercook and elsewhere has an- 
nounced that such a law would be unconstitutional; they therefore 
try to get the same resulte by these indirect ways. In no single 
aspect are they regulative of commerce — they are prohibitive in 
intent, in theory, and effect. 

Respectfully submitted. 

Robert Crain, 
General Counsel United States Brewers^ Association. 

AFTER REGESS. 

(The continuation of the statement of Mr. Robert Crain was tem- 
porarily deferred.) 

STATEIVCENT OF CHABLES JOHN HEXAMEB, ESQ., OF 
FHILADEIiPHIA. 

Mr. Hexamer. Mr. Chairman and gentlemen of the committee, I 
shall be very brief, because I have thrashed out all I had to say at 
the hearing of the Committee on the Judiciary in 1904. 
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I am the president of the National German- American Alliance, 
which, I may say, is a patriotic American association composed of peo- 
ple of German birth or extraction. We have one and a half million 
members, and they are all taxpayers and all citizens of the United 
States. 

Mr. Chairman, our opposition to this bill is simply this : That we 
are opposed to prohibition in any way, shape, or form, because we 
honestly and sincerely believe that prohibition causes intemperance. 
We are a temperate people and believe that any temperance legisla- 
tion is mischievous. We believe that we should have in you, our 
national legislators, a strong bulwark against all encroachments, 
against all shrieks of fanatics. Let them, if they like, have in their 
different sections local option if the majority so desire. Let them, 
if they like, have their prohibition in certain States if the majority 
wish so. But we say to you, do not crush out an intelligent minority. 

Mr. Chairman and gentlemen of the committee, I shall not occupy 
your time, but I have brought with me here a number of gentlemen, 
new faces, members' of our alliance, and I will simply state that we 
are opposed to this measure because it is the entermg wedge of the 
Prohibitionists. We believe that the passing of this measure would 
cause endless strife and litigation and be the cause of blackmail and 
political corruption and would create hypocrites, sycophants, sneaks, 
and smugglers. 

And let me state, Mr. Chairman, and I say this simply for informa- 
tion and from no other cause — I deplore it deeply, because I think 
that a matter such as prohibition should not be a matter of politics — 
but I have to say to you in all fairness that we have in the United 
States over 700 German newspapers, and there is not a single one 
that I know of that is not against this measure, and the members 
of our alliance are stretched all over the United States. We have 
representatives in every State, and they are intently watching this 
matter; and not only the million and half people of our alliance, 
but millions more who feel with them and think as they do are 
intently watching the Congressmen of every district, and I say to you, 
not as a threat, for I say that I deeply deplore it personally, but T 
say to you that those men are members of the Democratic party and 
the Republican party, and they will stand together as one man, and 
they will do everything in their power to crush everj Congressman 
and to prevent his return, who will vote for this bill, ultimately. 
I do not say this as a threat. I say it because I, as an American 
citizen, American born, deeply deplore it. But I think it would be 
an exceedingly unwise measure for even this committee to allow this 
measure to get before Congress. 

Mr. Chairman, the notice for this meeting was exceedingly short. 
I have my pocket filled with letters from different centers that clamor 
to be heard. I have brought with me the few men whose presence I 
possibly could secure on such short notice, representative German- 
American men, who have held high public positions in our public 
life and in business and in commerce, who will address you, if you 
will kindly permit them to do so. I hope, however, gentlemen, that 
you will allow the members from other sections, who are clamoring to 
be heard, to also receive a chance to appear before you. I would most 
respectfully beg that you allow another hearing, say in about a month 
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from now, when we can get them together. Thejr will have much to 
say to you that will be of interest, and, I think, will clear and clarify 
matters and make them more limpid. 

Mr. TiRRELL. Is that society opposed to local option? 

Mr. Hexamer. No, sir — we are, too; but we are opposed to prohibi- 
tion in any way, shape, or form. 

Mr. TiRRELL. Another question. Are you opposed to any restric- 
tion or regulation of the liquor traffic by State or national enactment? 

Mr. Hexamer. We believe that every State has sufficient police 
power, or should have, to take care of itself. We are opposed to 
having the National Legislature interfere with State regulations of 
that kind. We believe that the State that has become so atrophied 
that it has to call upon the National Legislature to enforce its own 
police control is in a deplorable condition. 

Mr. TiRRELL. If local option, to which you say you are not op- 
posed 

Mr. Hexamer. We are opposed to local option, too. We are op- 
posed to restriction of anj^ sort. We believe that any prohibition 
measure will only make things worse. In other words, take a man 
who would not think of taking a drink, and the moment you forbid 
that man to take a drink he will say : " Now, I will have it, by all 
means." Forbidden fruit is always sweet. Go into your temperance 
resorts and see what the conditions are. I have been there. I have 
gone down into the basements of the hotels, at places at Asbury Park, 
and I have never seen such scenes of debauchery and drunkenness as 
I have there among the young people. Why, those young fellows 
would not think of taking a drink ordinarily, but they know that they 
ought not to have it in that place and they go down there because they 
know it is prohibited, and it tastes sweet and good to them. 

We believe that any restriction of that kind will certainly make 
matters worse. I can assure you, Mr. Chairman and gentlemen, that 
there is not a single person who has come with us to-day who, if he 
thought he could blot out drunkenness by self-abnegation or that he 
could blot it out by promising to-day not to touch a drop of liquor in 
his life — ^if by doing that he could crush out the horrible curse of 
drunkenness, I say there is not one man here to-day who would not 
willingly and cheerfully at once promise not to touch a drop. These 
people are temperance men, but it is because they know and because 
history teaches us what horrible examples and what a horrible curse 
prohibition has been to the United States that we oppose it. 

I read to you in the previous hearing the statements of men who 
were entirely unbiased m every way, such as Seth Low, Charles W. 
Eliot, and James C. Carter, who have said : 

" There have been concomitant evils of prohibitory legislation. The 
efforts to enforce it during forty years past have had some unlooked- 
for results on public respect for courts, judicial procedure, oaths, and 
law in general, and for officers of the law, legislators, and public 
servants. The public have seen law defied, a whole generation of 
habitual lawbreakei*s schooled in evasion and shamelessness, courts 
ineffective through fluctuations of policy, delays, perjuries, negli- 
gences, and other miscarriages of justice, officers of the law double- 
raced and mercenary, legislators timid and insincere, candidates for 
office hypocritical and truckling, and officeholders unfaithful to 
pledges and to reasonable public expectation." 
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Such are the ideas of Charles W. Eliot, Seth Low, and James C. 
Carter in their introduction to a record of their investigation of the 
liquor problem. We do not care for the beer; we do not care for 
the wine. I myself once in a while take a drink with friends at the 
table, but at my own house I do not use liquor. I drink mineral 
water. AVe are here because history has proved that prohibition 
does not cause true temperance; that it is a curse, and that where a 
man would publicly formerly drink a light beverage — an innocuous 
beverage that can not harm, like beer — they will afterwards smuggle 
whisky into their homes. And what is still worse, women, who are 
too timid to ^o and buy the whisky, will smuggle into their homes 
patent medicmes that are stronger than the whisky sold in com- 
merce. 

I will now introduce, with your kind permission, Mr. Adolf Lank- 
ering, former mayor of Hoboken, who will address you. 

STATEMENT OF ADOLF LANKERING, ESQ., OF HOBOKEN, N. J. 

Mr. Lankerixg. Mr. Chairman and members of the committee, I 
shall be very brief, and in order to do so I would like to read my 
sentiments and the sentiments of my constituents : 

With your kind permission I appear before you to express my 
views on bill H. R. 4072, commonly known as the Hepburn-DoUiver 
bill, which has for its purpose to aid State authorities in the pro- 
hibition of traffic in intoxicating liquors. 

It is not my intention to dissect the proposed measure or pass upon 
its general form or speak upon its bearing from a legal standpoint. 

I have come here to express the sentiment of thousands of people 
of the State of New Jersey and thousands of more in sympathy with 
them residing in other States of the Union. 

My live interest in the affairs of our Federal, State, and local gov- 
ernment and, finally, my experience as the executive of the city of 
Hoboken during the last four years place me in a position to pass 
upon legislation of a character like that referred to and now in your 
hands for consideration. 

I am in this country over thirty years, have been employed in the 
earlier part of this period of my life as a traveling salesman, and have 
had the opportunity to learn the conditions in States where efforts 
have been made to establish temperance through the enforcement of 
State and local laws prohibiting the sale and use of liquors in any 
form for other than medical or manufacturing purposes. 

Have the people responsible for these laws been successful? No; 
and they never will be, because every law must be inefficient when 
there is not public sentiment favoring the enforcement and when 
officials, elected by the people for the purpose of enforcing laws regu- 
lating the local government, are naturally guided by the sentiment 
prevailing among their constituents. 

Have they raised the moral standard of the population in the 
States or local districts affected? No; on the contrary, they have 
in my eyes lowered the moral standard when they induce men," other- 
wise respectable and of good character, to apply to a physician and 
obtain under false representation a prescription for spirits frumenti, 
with perhaps some other harmless stimulant mixed, in order to meet 
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legal requirements and their desire for some liquor, when they in- 
duce men to invent all kinds of schemes to obtam the liquid, which 
schemes are in contradiction to their principles and an insult to their 
manhood and a shame to self-respect. 

Still these men feel that it is their sacred right and privilege to 
select their own food and their refreshments. They feel that, as 
citizens and men of age, the Government has no right to appoint 
guardians over them, vested with the authority to dictate what they 
should eat and drink. 

It would take too long to picture the disgraceful scenes which I 
have witnessed in my travels through the prohibition States, and 
oftentimes I have asked myself, When will the time come when such 
disgraceful conditions will be made impossible to exist? 

Gentlemen, temperance can only be established by education, by 
upbuilding all that makes a man, nursing the root of self-respect— - 
love and pride in personal accomplishments. 

The American people have become a great race and have taken the 
lead in the civilized world, and with pride may any man proclaim 
his citizenship as an American wherever he goes. He must, however, 
remain free, self-dependent, and without shackles. He should be 
held responsible for his own deeds, for his own conduct, and in his 
social life he must display the qualities of an American gentleman. 

The occasional drink of a glass of wine, of a glass of beer, or a 
drink of whisky does not interfere with his manly principles and the 
unwritten laws of good behavior; but the dictations of temperance 
fanatics, and laws dictated by intolerance and hypocrisy do. 

Where in the civilized world do you find men of real learning, men 
of science, advocates of progress and the advancement of modem 
and broad ideas who would indorse the means employed by advocates 
of temperance in our prohibition States? Name one, and upon in- 
vestigation I will trace his motives to selfishness or idiocy. With 
them it is either business or fanatical narrow-mindedness. If this 
Government should eyer fall into their hands, the blessing of the 
Almighty could not save us from destruction, morally and commer- 
cially. 

To my appealing words some one may say that the efforts of the 
temperance advocates are not directed against the gentlemen who 
know how to drink and keep supplies in their comfortable homes 
for the accommodation of themselves and their families and friends, 
but against the unfortiuiate in loss favorable circumstances, the work- 
ingmen and laboring classes in general. . 

Such argument would remind me of an answer which I received 
some years ago in a very busy little city in one of the New England 
States when I put the question why they had no licensed public places 
where the factory employees could get a glass of beer or wine. 

I was told that the manufacturers under the existing regulations 
at that time were successful in preventin^s^ the granting of any liquor 
license, because the men would be in position to work for less wages 
if they were not given the opportunity to spend any money for beer 
or other beverages, and, besides, they said, according to the ideas, of 
the employers it was not well to invite the habit for the workingmen 
to come together in public places during their leisure time to '* talk 
matters over!" They would be better oft' home. How kind, I 
thought. 
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Times have changed; the American laborer has made rapid ad- 
vances and has become accustomed to think for himself and to realize 
what is best for himself. The American wage-earner, as a class, is 
moderate in the use of intoxicants. He has benefited as well by the 
general advancement of this country and the elevation of our educa- 
tional standard. He can well be trusted under a liberal government. 

The city mayors of this country know this, and I say, with others 
who have benefited by the experience as executives of municipali- 
ties : " The least governed people are the best people." '\Vhenever 
and wherever extreme measures are applied to restrict or prohibit the 
sale and consumption of liquors hypocrisy and corruption are the 
result. 

Permit me to advise, with Rev. W. Oeser, of Philadelphia, " Keep 
your hands off and do not report this bill for passage." 

Mr. Hjjxamer. With your kind permission, Mr. Chairman, I will 
next call Col. E. C. Stahl, of Trenton, N. J., who is the past com- 
mander of the Grand Army of the Republic of the State of New 
Jersey. 

STATEMENT OF COL. E. C. STAHL, ESQ., OF TRENTON, N. J. 

Mr. Stahl. Mr. Chairman and gentlemen of the committee, the 
address of the gentleman who opened the argument to-day, Mr. Din- 
widdle, has taught me one thing, and that is that it would be unwise 
for me or any of us laymen to attempt before this aggregation of 
distinguished jurists to say anything about the legal bearing of this 
measure or the laws under the United States Constitution, or the 
State laws, that you gentlemen are no doubt yourselves better 
acquainted with than anyone that can come before you. And it is 
certain that I and the gentlemen that accompany me here to-day do 
not come with any sort of irreverence toward the law. We are law- 
abiding j)eople. I think when vou look at the lapel of my coat you 
will admit that the man who tor five years bared his breast to the 
front will not come to you and ask for any law that is against the 
interests of this land and the glory of this Constitution and the rights 
we enjoy. We come here, and I come here, before you gentlemen to 
speak simply as a layman, to speak as one to give you, in my humble 
way, the impression that a vast majority of people in this country 
have of the measure that is now proposed before you. 

It is true that the parties who are here and speak in favor of this 
]neasure claim, and I believe I read in the previous hearings that they 
claim they have 20,000,000 people behind them who ask for this 
bill. The 20,000,000 people must be confined to those States where 
prohibition laws have been enacted. 

Mr. Chairman, I personally and all those in whose behalf I may 
be allowed to speak are opposed to prohibition laws simply because, 
as has been stated, prohibition has never prohibited. There has 
never been a State in which prohibitory laws — extreme prohibitory 
laws — ^have been introduced where drunkenness has not been going 
on. The gentleman who stood here this morning said that in the 
State of Iowa, before the decision of the Supreme Court upon the 
Wilson Act, no liquor was delivered by the express companies, and 
that after that decision it was piled up sky high ; and that same gen- 
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tleman admitted that there must have been people in his State who 
wanted that liquor or the express company would not have brought it 
there. Therefore prohibition does not prohibit and never has pro- 
hibited. As the distinguished president of our association has said, 
wherever it has gone it has made sneaks and liars and deceitful peo- 
ple instead of making honest, upright citizens. 

As to these people who claim that they have got 20,000,000 peo- 
ple behind them in prohibitory States, I have found what you, Mr. 
Chairman, and you gentlemen of the committee yourselves, have 
alw.ays known, that in none of those States have any of their pro- 
hibitory laws been able to crush the drink element — ^that is, men will 
drink. Men have always drank, and I for one hail with pleasure 
any law that you could put on any statute book that would diminish 
the love for drink. I would hail with delight any law that could be 
enacted that would stop the evil of drink or, rather, the abuse of 
liquor. 

Everything, Mr. Chairman, is abused in this world — ^not only liq- 
uor — ^and the man who wants it will get it if you pile your statute 
books that high with nothing but prohibitory laws. As has been said 
by the gentleman here who has not completed his argument [Mr. 
Grain], the law is useless; it will never accomplish anything. But 
why do these people come here? I am simply giving you the opinion 
of the layman. I am simply giving you the opinions as expressed 
by the press that is liberal-minded, opposed to this legislation, the 
press of which I partly represent a humble share. They are simply 
coming here to ask you, with the power of the United States flag, the 
emblem that floats free over a free country, to help them enforce laws 
in their own States — bigoted laws that they are unable to enforce to 
the full extent. That is what they are coming here for, and for no 
other purpose. They are coming here with the subterfuge of regulat- 
ing interstate commerce, to help them carry out their local-option 
and prohibitorv laws, and they know that they can not enforce them 
withm the limits of their own State. 

I am a layman, and I do not wish to discuss the question in its 
legal bearing, but I want to say that when a man in one of these 
prohibition States says, " I want a case of wine, and I will order it 
from some grower in another State and he will send it to me C. O. D." 
that is a business transaction privileged under the Constitution and 
under the right; and if Tom Jones says to his friend Smith, next 
door, " I am going to order of an Ohio wine grower a case of wine," 
and Tom Smith says, " Order a case for me at the same time; it will 
make the transportation cheaper," and three of four of those neigh- 
bors get together and each orders a case of wine, and that case or cask 
or whatever it is comes through the border of the State, do you mean 
to tell me that that bigoted State authority can confiscate the package 
and say that you must not distribute it among these owners who are 
private citizens? That is what I understand this C. O. D. law would 
mean, Mr. Chairman, and I ask you if the United States, with all its 
power, with all its glory, is to step in and trample upon the rights of 
a private citizen, though he may live in a State in which his liberal 
views are those of the minority ? 

Mr. Chairman, I do not wish to detain this committee any longer. 
I only want to say this : I live in New Jersey, I live in Trenton, and 



92 COMMEBCE BETWEEN THE SEVEBAL STATES, ETC. 

I have the honor to be a member of this alliance, the president of the 
organization in my own citv. I have 39 societies, with a membership 
of over 1,500, and I voice their sentiments, and I voice the sentimente 
of all the German- Americans in the State of New Jersey, knowing 
them to be mine and expressing them correctly. I say to you, gen- 
tlemen, that you are a judiciary committee and may perhaps have 
only the power to judge upon the legal aspects of the bill referred to 
you. Yours may be only the power to determine whether such a 
bill would be constitutionally right, and you might have to report 
this bill if your opinion be that it is legal and constitutionally 
correct. 

If you should come to that conclusion and report the bill from that 
point of view and find that its constitutionality is such that it will 
leave you no room except to report it, remember this, however, that 
when you leave this committee room and go on the floor of the House 
you will subject yourselves and every other member of this Congress, 
Senate or House, to the strict scrutiny of very liberal-minded voter, 
be he Democrat or Republican or over the line, who will think that 
the passage of this law has affected his rights as an American citizen. 

Gentlemen, I thank you for your attention. 

Mr. Hexamer. With your kind permission I will next call on 
ex-Sheriff Edward J. H. Tamsen, who is now school commissioner. 

STATEMENT OF EDWARD J. H. TAMSEN, ESQ.. OF NEW TORK. 

Mr. Tamsen. Mr. Chairman and gentlemen of the committee, I did 
not come here with any prepared speech. I was simply listening to 
the argument of the honorable leader of the Democratic party on the 
floor of the House, and I am very sorry, inasmuch as he represents my 
party, that he is in a wrong position on this question. 

I have the honor to reprCvSent the National German-American Al- 
liance, of which the gentleman who preceded me is a member and is 
president in another State. I represent the State of New York. We 
represent bona fide — not as gentlemen generally come before you that 
represent so many voters — we really represent 200 associations of the 
State of New York, with a membership of from forty to fifty thou- 
sand voters. 

I simply came here instructed by our organizations to enter our 
most rigid protest against the enactment of this law. Why? The 
gentleman from Mississippi comes here and asks the interference of 
the United States Government and of Congress, for what? For a 
law which they find or claim that they have not sufficient power to 
carry out and execute in their own State. That is a prohibition State. 
They have the police power, they have their legislature there enact 
every law which they possibly could, but there is one thing which 
they can not touch, and that is the private liberty of every citizen of 
the United States. Evidently, from just listening to the argument 
here to-day, I find that there is only one object which they want to 
accomplish, and that is to prevent the buying by a private citizen for 
his private use, for his own consumption, of any wine, or beer, or 
liquor, or whatever it may be. 

. What does this express company business mean? Mr. Chairman, 
I understand that the members of this committee, as a rule, are 
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lawyers and are well versed in the law. We will not touch that 
point, but here is the merchant, and as such I appear before you, a 
merchant who has nothing whatever to do either with the express 
company or any wine, liquor, or other similar express business. The 
statement which Mr. Williams made may be right, as far as he knows 
it. The C. O. D. buisness does not mean the sending and consign- 
ment of large lots of merchandise. From my own experience in 
business it simply means that the small parcels of goods that are 
sent out are covered by the C. O. D. business. If we get any orders 
from the interior of the United States to New York and we do not 
know the parties — I am speaking of other branches of business 
than the liquor business — we usually send the goods by express, 
C. O. D. ; and the express companies act, in that respect, as agent, 
and deliver the goods and collect the money. 

These gentlemen from Mississippi want to have this law enacted 
simply because they can not get at the private parties who want to 
drink their wine and their beer. They can have it sent by an express 
company and they pay for it. There is a man who is a prohibition- 
ist, and his next neighbor is not. He sees that the law does not 
prevent the neighbor from getting his wine for his private use if he 
wants to buy it. He orders a case or two, as we do in New York, too, 
or a couple of cases often, on the other side, from France, from 
Italy, or Germany, and we get the goods through the custom-house, 
and they are sent to us, and sent out to the country and collected for 
a great many private parties. That is what they are trying to get at, 
that they shall not have the right any more as private citizens to order 
anything which they want for their private use. In this respect, 

fentlemen, without being a lawyer, I claim that that law which in- 
ringes upon the personal liberty of an individual citizen will be 
unconstitutional ; and when I say here that is a question for the 
court to decide, how much expense does that involve, how large a 
corporation must it be to undertake a suit in the Supreme Court of 
the United States? Why go to such an extreme expense, when we 
know beforehand that very likely, if my position is correct, it must 
be declared unconstitutional? • 

We are here representing this large part of the voters of the State 
of New York, and we simply enter our protest against any inter- 
ference on the part of the United States with any of the local pro- 
hibition laws 01 the States. They have ample power, and they can 
use their power, and it is not for the United States to help them 
along. We know, as my predecessor told you, and the experience of 
all you gentlemen is the same, that you can not prevent. the drinking 
of liquors, beer, or wine, by any laws whatsoever. The only thing 
that you can do is to regulate it in a common-sense way, and regu- 
late it in such a way as the community asks you to do. I thank you. 

STATEMENT OF P. A. WILDERMTJTH, ESQ., OF PHILADELPHIA. 

Mr. WiLDERMUTH. Mr. Chairman and gentlemen of the committee, 
there is one thing that impresses me, that I do not believe has been 
argued before you, and that is the question of contract. I am of 
the firm opinion that neither Congress nor a State, nor any legisla- 
tion, can reslrain, hamper, or interfere with a contract entereainto 
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between citizens of two or more States. As an illustration, A, a 
resident of a prohibition State, sends an order to B, in the State of 
Illinois, to ship to him one cask of wine C. O. D. B receives this 
order and he delivers this wine into the possession of a conmion car- 
rier — a steamboat or an express company or a railroad. They then 
become the agents of B ; and under this bill, where it provides that 
when that wine enters the boundaries of the State it shall become 
subject to the laws of that State, it then and there steps in and tries 
to break that contract between A and B, which neither Congress 
nor any State has the power to do. That contract is not complete 
until the delivery to A of that specific article of commerce, whether 
it is wine, beer, or whisky. 

I take the broad view, where a question of this kind is brought 
up, particularly by people who are hostile to liquor in* any shape or 
form, in answer to the question, " Do we believe in local option?" that 
just in adverse proportion as a prohibitionist believes in repressing 
liquor do we oppose local option and prohibition. 

Mr. Williams, in his argument, failed to bring out the most essen- 
tial case on the question or the interference and restriction of a State 
upon liquor shipped from another State. I refer to the decision of 
the Supreme Court in the case of Vance v. Vandercook (117 U. S., 
438--i52). No doubt you gentlemen are all familiar with that case, 
more so than I am. 

In bill No. 4072, now before you for consideration 

The Chairman. You gentlemen are referring to the bill that the 
committee had here last year. I want to call your attention to the 
fact that the present bill is No. 3157. There is some little difference 
between the two. 

Mr. Alexander. There is no difference between the Hepburn bill 
that was introduced in the last Congress and the Hepburn oill intro- 
duced in this Congress. The Williams bill is one thing and the 
Littlefield bill is another and the Hepburn bill is another; but the 
Hepburn bill that was introduced in the last Congress is the same as 
the Hepburn bill that was introduced into this Congress. 

Mr. Parker. It is the same as the one reported at the last session. 

Mr. Alexander. They are identically the same. 

The Chairman. The bill that you gentlemen refer to is identical 
with the bill that was introduced at the last session. 

Mr. WiLDERMUTH. In the bill now before you for consideration 
there are three cardinal principles in issue which should not be over- 
shadowed by other matter. First, Whom will this bill benefit should 
it become a law? There are but few States who have prohibitive 
liquor laws who ask for or desire this legislation, so few that, in 
comparison, is it right or proper to enact it? It can be of no benefit 
to any State as a whole, for the manner of its enforcement, both 
Federal and State, is but conjectural and chaotic. Broadly speaking, 
I know not in what way any benefit is conferred excepting upon a few 
salaried professional agitators, who have from time to time de- 
manded and importuned your honorable committee for prohibitive 
liquor legislation, whose demands upon you for this kind of legisla- 
tion is insatiate. If you pass this bill it will not be long before 
another will be presented with the same object in view, to wit, repres- 
sion and prohibition. ^ 

First came the Wilson bill of 1890, then came the abolition of the 
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bars of the Senate restaurant and of the House restaurant. Following 
that came the abolition of the canteens of those helpless men who 
enlisted under the Stars and Stripes, and for what ? To favor a few 
who did not serve the Stars and Stripes, but who served their 
fanatical ideas, and possibly their pride. Now, they have ffone one 
step further. There has not been much opposition, as I understand, 
to this bill already passed, on the question of liquor, such as I have 
named; and they bring this matter now before you, known as the 
" Hepburn-DoUiver bill." When they get that through, where will 
they stop, gentlemen, or will they ever stop ? They will keep going 
on until the citizens are bound to come here before you and enter 
their most strenuous objection to any further liquor laws, and particu- 
larly in this attempt to commit the United States Government to pro- 
hibition, pure and simple, if this bill becomes a law and the law is 
sustained by the Supreme Court of the United States. 

I am informed that these agitators, who declare that they repre- 
sent many denominations of religion, have been accused of deliberate 
misrepresentation and deceit, if not actual fraud, in disseminating 
their prohibition doctrines, using the frank of members of Congress 
to that end. Second. Why should this bill become a law ? Of the 
forty-five States comprising our Union there are perhaps five which 
want this legislation because there remain many citizens of those 
States who continue to use liquor despite its laws, and practically 
they ask your assistance to deprive those citizens of the means and 
opportunity of obtaining any liquor. While the bill purports to 
protect the citizens in their constitutional right to use liquor, it never- 
theless msLj deprive them of this right if the construction and enforce- 
ment of this bill, together with prohibitive State laws, are delegated 
to and left with the State. 

What is to prevent a State, under these conditions, from imposing 
such restrictions, regulations, and burdensome conditions upon com- 
mon carriers and others so as to destroy it, as stated in the case of 
Vance v. Vandercook Company (170 U. S., 4:3&-52) ? The right of a 
citizen of one State to import liquor for his own use is assured by the 
Constitution of the United States and does not rest upon the validity 
of this bill or any other legislation or the laws and restrictions of any 
State. This principle was held by the Supreme Court of the United 
States in the case quoted. If a State is so impotent that it can not 
enforce its prohibition laws, by what right or reason does it appeal 
to the Federal Government, where it practically asks all the other 
States to assist it to enforce a law obnoxious to many of its own citi- 
zens within the State? 

As a prohibition State law is to-day it has plenary police power 
over all liquors within the State, sold or for sale, and the proposed 
legislation can not extend any State power beyond its boundaries 
or result in anything more than extended litigation. As well ask 
you to prohibit common carriers from delivering coffee and beef 
within a State because some of its citizens drink and eat too much 
of it. Twenty-five years ago legislation of the kind before you would 
not have been considered. A dangerous precedent may be established, 
and where will legislation of this kind end ? 

Third. This bill, if passed, commits the Federal Government to 
prohibition, which is unwise and unwarranted. Congress has the 
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sole power over interstate commerce and the necessary regulation 
thereof, but it has not the power to prohibit, restrain, or hamper a 
common carrier in its discharge of commercial intercourse between 
States. Liquor is a taxable and legitimate article of commerce and 
has always been so recognized by the Federal Government and four- 
fifths of the States. A^en a common carrier delivers liquor within 
a prohibition or other State, it is only after its delivery thus that it 
should become subject to the State law. If the consignee makes, or 
attempts to make, any unlawful use of the same, that is wholly a mat- 
ter for the State, and this bill can not give any State jurisdiction, 
directly or indirectly, before that time. In attempting to do so it 
interferes and restrains, it does not regulate, interstate commerce. 

The powers which prohibition States hope to have conferred upon 
them by the bill have already been attempted in South Carolina, 
where almost similar provisions were enacted by the State, and after- 
wards such restrictions were added as to virtually destroy it. In this 
matter the Supreme Court interfered (Vance v. Vandercook Co.). 
In view of the principles held in that case it is my humble opinion 
that Congress has not the power to delegate its regulation over inter- 
state commerce so that any §tate has jurisdiction over an article of 
commerce before its delivery to the consignee. 

How can a common carrier know whether the liquor in its posses- 
sion for transportation is, to use the words of the bill, " bona fide 
and intended solely for the personal use of the original consignee?" 
What is to prevent a State from making and enforcing such obnox- 
ious restrictions upon the common carriers so that they would de- 
cline to receive liquor for transportation? The views of the Hon. 
Richard Wayne Parker on this score are worthy of your further 
consideration, where he says that it makes lawful vexatious re- 
strictions on transportation as to the purpose of each individual ship- 
ment in which the burden might be thrown on the consignee of 
proving that it is for his personal use. To this I desire to add that 
this burden might also be cast upon the carrier. 

The title of the bill, from its probable effect, should read "A bill 
to restrain liquor, an article of commerce between the several States 
and with foreign countries in certain cases." 

I respectfully submit that this bill is inquisitorial legislation, to 
be adversely reported. 

Mr. TiRRELL. I would like to ask you one question. Is the Hep- 
burn-DoUiver bill any more than this: That each State shall be 
allowed to enforce its own laws in the regulation of the liquor 
traffic, and are you opposed to that ? 

Mr. WiLDERMUTH. I am not opposed to a State enforcing its laws, 
but I am opposed to the Federal Government assisting that State — 
going out of its way in passing a bill to the effect that it gives that 
State jurisdiction over a certain prescribed article before it reaches 
the consignee. There is a vast difference here, as I understand, as 
to the idea of the mark of delimitation between the State and the Fed- 
eral statute or Federal laws or Federal powers. My broad contention 
is that Congress can not confer upon the State any right to take any 
article of commerce until it reaches the consignee. The burden of 
proof is not upon the consignee or the consignor. There is a con- 
tract between them. They are in different States, and the moment 
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that liquor, as I said before, crosses over into the State where its 
sale is prohibited, I say that State, and Congress can not give it the 
power, and it has no control over that until it reaches the hands of 
the consignee. Then the State has its officers, and they can enforce 
its laws. It is not unlawful to use liquor in a prohibition State. Is 
it unlawful to use liquor in a prohibition State or just to sell it ? 

Mr. TiRRELL. It is not unlawful to use it, of course. 

Mr. WiLDERMUTH. Well, I see this bill provides for the use, con- 
sumption, and storage. I do not see any difference between the 
words " use " and " consumption." 

Mr. TiRRELL. Then your arguments come right down to a question 
of law, do they not ? 

Mr. WiLDERMUTH. Ycs, sir ; this is a question of law and the inter- 
pretation of the law, but I do not think that the Federal power can 
extend within the State, no matter what jugglery of words you may 
use. You can not prevent that contract between the citizens of those 
two States, notwithstanding the State law against the use of liquor or 
its consumption or its storage ; but you can, by a State law, prevent 
the sale of liquor, and that is all any prohibition State can do, is to 
prevent the sale of liquor, because the right to use liquor does not 
depend upon an act of Congress or of the State. It rests upon 
broader ground that that, upon the Constitution of the United States. 

Mr. Henry. Does your argument apply to any article of interstate 
conmierce ? 

Mr. WiLDERMUTH. Evcry article of interstate commerce, absolutely 
every article that is legitimate. 

Mr. Henry. Suppose this article of interstate commerce, instead of 
being intoxicating liquor, should be something that is highly ex- 
plosive and dangerous or an article of interstate commerce that is nox- 
ious and would create disease and pestilence in the State, what about 
the State taking charge of it when it reaches its State line? 

Mr. WiLDERMUTH. The State has plenarjr police power to seize adul- 
terated goods, where they are against public health, or goods that are 
dangerous to public life or in danger of destroying property, but 
liquor is not dynamite, pestilence, and disease. 

Mr. Henry. Did not Judge Fuller, in delivering the opinion in the 
Rohrer case (140 U. S.), base it strictly and solely on the ground that 
the State was authorized to exercise its police power; that it was a 
police regulation, strictly, in regard to liquor? 

Mr. T^oLDERMUTH. Ycs, sir. 

Mr. Henry. Therefore putting it on the same basis as explosive 
articles or articles dangerous to the health of the people, and so forth ? 

Mr. WiLDERMUTH. That is very true; but that is not relevant to 
the question here. 

Mr. Henry. It seems to me that it is very pertinent. 

Mr. WiLDERMUTH. There is a vast difference between dynamite and 
liquor. The question before us, I have to say, sir, is that of liquor. 

Mr. Brantley. You made a distinction between what is a legiti- 
mate object of commerce and what is not? 

Mr. WiLDERMUTH. Yes. I do not wish to be understood by Mr. 
Henry in this matter, and I do not say, as a broad proposition of 
law, that Congress has not the right to regulate commerce between 
the States and foreign countries; but I do most emphatically assert 
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that Congress can not place liquor on a par with dynamite, and can 
not place liquor on a par with pestilence or disease. Those are 
entirely within the organic act of every State and Territory to con- 
trol, and they hardly need the assistance of Congress. 

Mr. IIbnry. Understand me, I would not have Congress say that at 
all. I would not have Congress to legislate in that direction, but 
would we not rather be leaving it to the States to say what is danger- 
ous to their public health and safety, and so forth, in the exercise 
of their police powers and let Congress take its hands off of the mat- 
ter? 

Mr. WiLDERMUTH. I Can see the line of your reasoning. 

Mr. Brantley. I would like to ask if Congress would not have to 
take its hands off still further and refuse to collect taxes for the 
sale of liquor? If Congress is going to recognize that it is a legiti- 
mate business, and people can pay taxes and engage in it, can Con- 
gress delegate to the States the power or take its hands off so that 
the States can declare that which Congress has said is legitimate 
business is not a legitimate business — ^that is, that the State could 
contradict or act in conflict with and do away with the act of Con- 
gress itself? 

Mr. WiLDERMUTH. Well, a State has full power over liquor, and 
if Congress does not exercise its right or the Federal Government 
does not exercise its right of taxing, of course, there is a dual ques- 
tion there. The United States Government will issue a license for 
the sale of liquor and the State will also issue a license for the sale 
of liquor. 

Mr. Brantley. The United States does not issue a license; they 
collect a tax. 

Mr. WiLDERMUTH. Ycs; I should say it is a tax. So that there is 
a dual question there. It is the same as our citizenship : We may be 
citizens of the United States and yet not citizens of the State of New 
York. In other words, I am a citizen of Pennsylvania and not a 
citizen of New York, and I am also a citizen of the United States; 
and so it is with this taxable commodity — ^liquor. I can readily 
understand the line of your reasoning, Mr. Henry. Here is dyna- 
mite or any high explosive, and a State would be powerless to pre- 
vent a railroad from bringing that commodity through its territory 
or storing it there. To prevent companies or corporations from 
transporting high explosives they had to appeal to Congress to pass 
an act covering or controlling the shipment. But I hope, gentlemen, 
that you do not take that view that dynamite and liquor are syn- 
onymous. [Laughter.] 

STATEMENT OF DE. GEOEGE EIGHTEE, OF ST. LOUIS. 

Mr. KiCHTER. Mr. Chairman and gentlemen, the Missouri branch 
of the National German- American Alliance asks your permission to 
state its views of the bill under consideration. 

Our Missouri society has more than 75,000 members, all of them 
United States citizens and intelligent voters. We combined only a 
few years ago, and our object is to promulgate the ideal principles 
of the Constitution of this country among immigrants, to aid them 
in their endeavor to become useful members of the community; to 
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uphold the memory of your and our ancestors, of whom we are justly 
proud; to conserve closely the enforcement of all laws in harmony 
with our obligations as law-abiding citizens, but also to oppose any 
and all attacks upon the noble, time-honored institutions of a Re- 
public which guarantees certain rights to every being within its 
domain. 

A large number of our members — I among them — ^had studied the 
conditions of the " civilized " nations and had recognized the superi- 
ority of America in all governmental matters; the most important 
to us being that liberty which alone can conduce to the happiness 
of intelligent' and intellectual people. Thus impressed, we decided 
to bring here our fortunes, our youthful energies, and our consci- 
entious enthusiasm. 

We applied for citizenship. It was granted us under an obliga- 
tion to uphold the principles of this Government. 

Since tnat time we have lived here with you and have been part of 
you. Our children were born here ; we and they have shed blood to 
uphold the Union. We have worked jointly for the common weal. 
We have done our share in developing the resources of America. 
We have contributed our modest share to the wealth and glory of this 
new and beloved fatherland in field, in. factory, in college, and in 
court. 

I ask you to note, too, that our ideals have not led us to the amass- 
ing of inmiense individual fortunes, but have found realization in 
making happy and being happy and in directing our lives along the 
lines of modest desires. 

Not the accident of birth, but the exercise of an earnest thought 
and a free choice made us American citizens, glorying in the great- 
ness of this nation and in its proud rank among civilized nations of 
the world. 

How seriously all of us take our duty you may conclude from the 
fact that all of our workers in this alliance are volunteers; that not 
one draws a salary beyond mere office expenses; that we meet all 
expenses by a per capita tax of 2 cents per annum. 

We are at all times mindful of our duties as citizens, and we guard 
our rights with equal jealousy. 

We recognize in the bill before you an attack against the very 
spirit of that Constitution which has prompted us to apply for citi- 
zenship and to continue under the flag of this Republic as its most 
ardent defenders. This and previous attempts to destroy by legis- 
lation the freedom of the individual in his innocent enjoyment of 
life have had for their covert purpose a paternalism worse by far 
than the most hateful absolutism of Asiatic tyrants. 

Our alliance does not represent any political party. It will never 
enter into party politics, for our constitution expressly forbids it. 
When we appear before you here, therefore, it is not to aid or oppose 
any political party. All we ask is to be heard in a matter which we 
believe concerns every citizen, irrespective of his political views. 

There is no gainsaying that the measures under discussion aim at 
the accomplishment of what is popularly termed prohibition. The 
advocates of prohibition we believe to be generally sincere in that 
they seek to better the condition of the masses. They claim that 
alcoholic drinks lead to all kinds of excesses, fill hospitals, asylums, 
and poorhouses, and tend to ruin family life. 
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But in their zeal they disregard private rights, the sanctity of the 
family life, the liberty guaranteed by law ; in fact, they are deterred 
by no consideration of their neighbor's freedom or property. They 
are running amuck. 

Their assertions as to the danger lurking in all beverages into 
which alcohol enters have been repeated myriad times without serious 
contradiction, because the sober masses who temperately enjoy life's 
pleasures looked at the dispute as if it were only a passing fad. But, 
finally, many people are inclined to believe false representations re- 
peated so often, and it has come to pass that defense of views not in 
accord with prohibition doctrine is sneered at. Such defense is con- 
sidered as coming from parties interested financially, and conse- 
quently not entitled to much credit. 

Oilr American alliance is absolutely regardless of the interests 
of distillers and brewers and independent of both. Our principles 
are based upon the welfare of our families and that of our friends. 
We have no professionals in our. employ to lecture or preach. We 
of the masses command no capital other than a wealth of love for 
our fellow-citizens and a desire to serve them in the name of a 
healthy liberty. No private business, no political party, no church 
is taxed by us. 

Prohibition has no place in any creed, with the one exception of 
Mohammedanism. Why, then, should it awaken such a fanatic spirit 
in the bosoms of so many people ? 

How can Prohibitionists, for instance, claim that alcohol in any 
and all quantity shortens life? 

I know of no better authority from which to refute such an 
audacious assertion than the United States census of the year 1900, 
a work certainly not compiled by alcoholics or influenced by the liquor 
trade. 

There you will find on page cclx of Volume III the death rate : 

Per 10,000. 

AU occupations 15. 

Clergymen * 23. 5 

Saloon keepers, liquor dealers, bartenders, arid restaurant keepers 13. 3 

In these figures the census emphatically contradicts the not always 
trustworthy statements of life insurance companies. It is, however, 
more than possible that in case of a saloon man's death alcoholism 
is registered as a matter of course, while a more careful diagnosis 
is made for other people. Death due to alcoholism directly is quite 
rare, but where a person has been known to " indulge," the few less 
conscientious practitioners jump at conclusions. It is even so with 
statistics concerning asylums. As long as superintendents of such 
institutions are known to jump at conclusions, their statistics are just 
as futile. 

Now, if we would imitate the reckless example of our reverend 
adversaries, we might proclaim that total abstinence shortens life! 
For clearly there are more habitual drinkers among the saloon men 
than among the clergy — beg^ng their pardon. 

The remarkable but undeniable fact that the expectation of life 
is so favorable to the dealers in alcoholic beverages should not either 
be attributed to the theory that their constitution becomes inured to 
alcohol. I refrain from dwelling on this point, but will only suggest 
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that the ladies and gentlemen who are so impatient of all argument 
against prohibition might prepare a bill providing that this and 
some other pages be torn from the official census report. 

The fact just mentioned, the experience of the world's history, 
daily observation which is not distorted by preconceived notions 
teach that where people have at all times free access to even the 
strongest drinks they will not become drunkards. When there was 
no such tax on whisky as now, when a few cents would buy more 
than an average man could stand, there was not more, but probably 
niuch less drunkenness than there is now, even in the so-called pro- 
hibition States. I know this can. not be proven by statistics. But 
I know it is the opinion of reliable observers. And as we are the 
descendants of people of those days, it would be a queer argument to 
insist upon the presumption that the habitual use of alcoholic bever- 
ages was the cause of degeneration in descendants. Or is this present 
crusade against the joys of life in every respect, perhaps, a symptom 
of degeneration? 

If on every street corner in what I beg to be permitted to call a 
free State there was to be had, free of all expense, an unlimited 
amount of good liquor, how very few people would partake of it at 
all, and how little diflFerence, if any, it would make in the morals of 
the populace? If, on the other hand, the same thing were to-day 
attempted in a prohibition State, picture the result 'for yourself! 

I appeal to everyone's personal experience. There is no doubt that 
to-day the majority of our fellow-citizens has not only the means, 
but also the taste, or call it a habit, for an occasional drink. Now, 
consider the very small fraction of a percentage of people who can 
not control their appetites — I mean in the free States ! 

And who are the immoderate? Only such as have lived under 
coercion or who are abnormally constituted. The former are victims 
of most unwise laws, the latter can never be cured by any kind of a 
law. Only patient education can accomplish anything with them. 
Wanton force provokes reckless transgressions. It is a great pity 
that the experience with military canteens can not be cited in proof 
of this, for where the mind is guided by preconceived ideas even the 
plainest facts are ignored. 

They are no mean authorities who say human nature demands 
more than plain food. It demands occasionally some stimulant. 
Prohibitionists do not deny it. They do not object to coffee, tea, or 
strong spices in their food, though all these, if taken in excess, are 
quite harmful. T\Tiy have they singled out alcohol for their pet 
aversion? 

Alcohol is present everywhere. The most passionate Prohibition- 
ist can not avoid it. Fresh bread contains 1 per cent alcohol, or more. 
We eat starchy food, flour in many shapes, sugar, sweet fruits, and 
the like. What becomes of it in normal digestion? Part of it is 
separated into carbonic acid and alcohol. A considerable amount 
ot alcohol is created in our digestion and makes us sleepy after meals. 
No wonder that many ladies, who delight in candies and sweetmeats, 
do not care for more alcohol. They have already eaten an abundance 
of it. An additional amount would sicken them. 

There is alcohol in the atmosphere. Thousands of tons escape into 
the atmosphere from the bakeries every day, for the fermentation 
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of the dough generates alcohol, and one might aptly say a bakery is 
virtually a distillery in which the larger amount of alcohol is wasted, 
while we save the swills for daily food. 

If it is actually impossible to escape from alcohol in our daily, 
sober life, how very foolish to call it a poison under all circum- 
stances. Nobody denies that excess in the use is harmful. Hydro- 
chloric (muriatic) acid concentrated is certainly one of the strongest 
caustic poisons. But in great dilution, say, 0.1 per cent, it is a 
normal constituent of the gastric juice. Without this so-called poison 
we can not digest meat or eggs. Its absence hastens the death of 
those suffering from cancer of the stomach. 

Excesses are harmful, but what incites excesses? A craving due 
to denial, followed by an opportunity for satisfaction. It is the 
same with all kinds of luxuries and enjoyments. The first oppor- 
tunity betrays one into overindulgence. A sound policy will not ab- 
solutely for Did harmless enjoyments. It must render them eventu- 
ally harmful. 

The much abused and frequently ridiculed term "personal lib- 
erty," incending phrase to those who would exercise a xoolish pater- 
nalism by general coercion, means the freedom to act, to live, and en- 
joy life at one's own pleasure, as demanded by the plainest common 
sense and guaranteed by the Constitution, with the one restriction 
that the acts of the individual shall not interfere with the same rights 
possessed by everybody else. As soon as the exercise of my personal 
rights endangers any one of my neighbors, then the community has 
a duty to enforce a restriction. Such restriction must, hpwever, 
never abrogate the fundamental principles of personal liberty. It 
is a deplorable fact and a sad commentary on our tendency that fair- 
minded American citizens can to-day laugh at the words " personal 
liberty." 

Police laws endow the authorities with ample power to prevent 
harm being done to our neighbors or to ourselves. Such laws should 
be enforced firmly. A bad example set by a drunkard is easily 
cared for under the law; but does it stand to reason that because a 
very few people can not control themselves, all the rest of mankind 
must be enslaved? Because some people steal or take undue ad- 
vantage in business dealing, shall all right on property and all busi- 
ness methods be abolished? Because some marriages prove to be 
unhappy, shall all marriages be annulled ? Because one or two shep- 
herds have been black sheep themselves, shall the practice of religion 
be declared illegal? 

The arguments of the Prohibitionists are in this respect worse than 
illogical. They are sheer nonsense, unworthy of rational minds. 

Excess in concentration means the indiscriminate use of whisky, or 
brandy, or rum. Strong liquors are not only a most useful and be- 
neficent medicine, but often a boon to the exhausted. An occasional 
swallow of liquor has been declared by no less an authority than 
Doctor Wiley, of the Agricultural Department, as harmless to the 
average man. As to wine, the history of civilization, the poetry of 
all times and all nations bear witness. 

An intermediate between stimulant and food is the ordinary beer. 
It is both, or either at the same time. People advocating — ^not tem- 
perance, for every sane person advocates temperance — ^but prohibi- 
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tion, make it their point to ridicule beer. They do not know whereof 
they speak. The average beer contains an average of 3.5 per cent 
alcohol, against about 10 per cent in wine and 50 per cent in whisky 
and patent medicines. But beer contains, besides, laree percentages 
of sugar, proteids, nourishing salts, and extractives; I shall not tire 
you with repeating analyses published many times. Such substances 
are present only in traces in the other alcoholic beverages^ while in 
beer they establish a decided nourishing value. 

True, he who drinks large quantities of beer at a time will have 
taken an absolutely larger amount of alcohol than others in a rela- 
tively small amount of whisky. But even there is given an illustra- 
tion of the difference in concentration. The same amount of alcohol 
greatly diluted has not nearly such an intoxicating effect as when 
concentrated. Just so, as stated before, concentrated muriatic acid, 
even in small doses, is a most vigorous poison, while a larger quantity 
in great dilution is a normal constituent of the stomach. 

The amount of alcohol consumed by the average beer drinker is 
known to be harmless. Excesses in beer rarely produce effects similar 
to those of smaller excesses in whisky. Nations with whom beer is the 
national beverage are known to be healthier than those who drink 
the strongest liquors only. It is true that drinking, even of beer, 
during working hours lessens the efficiencv of the laborer. It is 
good policy not to permit the use of stimulants during work. But 
this rule does not apply with eating. The dyspeptic condition which 
afflicts certain people is not due to the small drink they may have been 
taking, but to the haste with which meals are eaten at lunch time. 
The coffee or tea drinker is not a whit better off than the user of 
other stimulants. He is even more apt to become dyspeptic, as coffee 
and tea are nerve stimulants pure and simple, without any of the 
other virtues contained in beer. This, I recognize, needs an explana- 
tion. 

It is universally known that beer passes rapidly through the sys- 
tem. What little alcohol it contains is soon split up. There is a 
striking analogy between blood and beer in a chemical as well as in 
a physical sense. At the beginning of digestion beer becomes isotonic 
with blood, whereby it becomes the most wholesome of all beverages. 
Even when taken immoderately it will pass through the body faster 
than any other liquid, thereby flushing tne system effectually. Under 
certain conditions beer is preferable to coffee, tea, lemonade, and even 
water. Skimmed milk would be superior if it would stimulate (as 
may be indicated) and if it possessed "keeping" qualities. These 
it has not. It is liable to spread infectious diseases. Beer, on the 
contrary, is not only aseptic, having been sterilized in its manufac- 
ture by boiling, but it is directly antiseptic. The typhoid bacilli and 
the cholera vibrio are killed by beer m a few minutes. The same 
may be said of liquors, but they do not serve to quench the thirst. 

All of these statements are contradictory to the report of a num- 
ber of physicians of the city of Toledo, which has been circulated 
under uie frank of Senator Gallinger. I fail to find among* the 
names given there anyone known well beyond the limits of their 
town, or anyone who has made his mark in scientific literature. But 
granted that their opinion corresponds exactly to their experience, 
or to their conception of facts, it is to be remembered that the ex- 
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perience of a few practitioners must be necessarily limited and could 
not compare with such immense statistics as those represented by the 
United States census. The latter is certainly not biased. 

There was a time in this country — it was about one hundred years 
ago — when temperance societies were formed which worked for the 
substitution of oeer for rum. Long before that the New England 
colonies were founded. Their clergy did not object to alcoholic 
stimulants, however pious they were. It is certainljr right to cau- 
tion the inexperienced against the dangers lurking in Sie reckless 
consumption of alcohol. . But Prohibitionist friends are not con- 
tent to stop there. They go further and attack the innocent 
pleasures of the people and the recreation of the masses. They want 
to make the transportation of beer, of the least harmful of all bever- 
ages, impossible. They would know, if they cared to listen to argu- 
ments, that evils are intensified thereby. Forbidding what is harm- 
less leads perverse men to seek what is harmful, regardless of price. 
Patent medicines, wood alcohol, dope in any form is procured. Men 
become fiends, honest people break, the unwise laws, passions over- 
power the weak. Crazed from drink! Who is it? He who sud- 
denly gets hold of what had been denied him for too long a time. 

But acts of violence are not the only crimes that disgrace our civ- 
ilization. Crimes also occur among total abstainers. 

There are some more subtle and not less revolting — those perpe- 
trated by strictly sober individuals, like forgery, fraud, conmiercial 
tricks which amass, unlawfully, immense fortunes by frenzied finan- 
cial manipulations. Yea, there is no lack even of acts of extremest 
violence done to honest people by fanatics who destroy the property 
of their opponents with hatchet and dynamite. 

We oppose openly all measures which interfere with the peace of 
the people and the happiness of the home by introducing hypocrisy 
as a factor in daily life. Making hypocrites out of those whose 
motto was fair play, is corrupting the very genius of America. 

The measure be:fore you must result in such a condition. Forbid 
the milder stimulant — it is too bulky for clandestine transportation, 
for smuggling — and only the strongest liquors will be procured in 
spite of the most draconic laws. And why all this ? I believe I see 
the cloven foot under the garb of artificial and officious morality. 
The measure is vitally antagonistic to a very large and important 
class of citizens, whose modest enjoyments of life are as a thorn in 
the eyes of some: Those who have sought and found shelter here 
from oppression by state and pulpit in Europe, and have devoted 
their unbounded idfealism and all their not mean abilitiiss gratefully 
to this Republic, who have proven to be fully equal in patriotism 
to those who have landed here but a few years before us. Or why 
should it be said, as it is said, " They are the Germans, the Dutch- 
men, who oppose prohibition." Here we are Americans, who uphold 
and have always upheld the flag of this country, and who are ready 
to die for it. We have sworn to the Constitution. We are also 
proud that we hail from another civilized country which has done 
its share in the world's progress. 

Our nonpolitical, but humanitarian, alliance counts in America 
over half a million members, though established only about six years. 
We are all honest citizens and voters. We appeal to your patriotism 
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in this matter. Your wisdom will find its reward at the polls. For 
we shall never forget those who have proven that they have the 
welfare of all good citizens equally at heart and not only the whims 
of a coterie of imitation reformers. America for the Americans; 
for liberal and fair-minded women and men. 

Dr. Geo. Richter. 

Mr. TiRRELL. Will you please inform us if you obtained your fig- 
ures in regard to mortality from the statistics of any life insurance 
company ? 

Mr. Richter. I obtained them from the United States census. I 
have the volume here. The statistics of life insurance companies I 
do not in any respect consider final, whether they be financial or vital 
statistics. 

Mr. TiRRELL. What is the volume and what is the page of the 
census report? 

Mr. Richter. It is volume 3, page 260. 

STATEMENT OF HENEY DETREUX, ESQ., OF PHILADELPHIA. 

Mr. Detreux. Mr. Chairman and gentlemen of the committee, I 
will not venture on the field that has been touched upon by some of 
the speakers, and I will also not venture to state here how large a 
quantity it takes to get up a good argument. [Laughter.] But I 
will say that I am glad that I have come here to listen to those argu- 
ments. We are here as representatives of a class of American citi- 
zens that have taken no small part in the building up and develop- 
ment of this country, and who were always ready to fall in line when 
the country called, and I dare say that we will always be ready again 
when the country will need our support. 

I have the honor to be president of an organization composed of 
over 30 societies, and I am an honorary director of just as many 
societies. I am also the vice-president of the Philadelphia branch 
of this German- American alliance, and I dare say that our people 
are opposed to prohibition in any shape or form. They regret to 
see the conditions as they are in this country that lead to so many 
misunderstandings between the different classes of people. They 
feel sorry for those that have been led astray by specious arguments ; 
for those that have been led to the path that leads to the destruction 
of all love for law. I regret very much that there are men of high 
standing, that there are men among our great men that have been 
misled by false arguments. The history of prohibition shows clearly 
that it ^oes not prohibit the use of intoxicating liquors, but tends 
to introduce them in their more obnoxious and dangerous forms. 

This question will be discussed, it will be debated, and the problem 
that lies therein will remain unsolved for ages to come; and yet we 
see people come around here every time Congress meets to attempt 
to solve this problem in their own small, crude way; and if they 
should be successful in this instance, who would suffer the most? 
Those that obey the law; and those that would be among the first 
to obey the law; and among those are the Germans, the German- 
Americans, and Americans by the millions that sympathize with our 
views. If this bill should be successful those people would obey the 
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law. Yes ; they would obey the law, but they would not forget those 
that would be the perpetrators of such an act of tyranny. 

You may listen to the best arguments in favor of the bill, you may 
hear the finest eloquence, and you may say they try to put the stamp 
of sincerity upon their words, but they will never convince fair- 
minded American citizens of the virtue of prohibition, no matter in 
what shax)e or form it is proposed. If we use the Government of 
the United States to help to foster the pet ideas of those people, what 
will become of the United States? If our people will bear this bur- 
den for anj^ length of time they will surely not forget those that are 
back of it, and helped to pass this bill, and helped to put this load 
upon their shoulders. 

I have left my place of business behind, and I must soon depart, and 
therefore I must cut my remarks short. Eventually this legislation 
will tend to get the Government of the United States into trouble 
with the single States ; and if it comes so far that the people become 
aroused in general, and the party that I love so much will suffer, then 
I will say: "I was not one of them that helped to do it." 

Gentlemen, I can not really understand how an enlightened body 
like the Congress of the United States can give way so far to a single 
class of people and set aside the rights of a large majority for the sake 
of pleasing a small minority ; and if this bill becomes a law, as I said 
before, then you will have given away the rights of the single citi- 
zens of the United States. And I entreat you, gentlemen, not to 
give your consent to such an act, to such a measure, that will have 
the most evil results in the future. 

STATEMENT OF NOAH GUTER, ESa., OF NEWARK, N. J. 

Mr. GuTER. Mr. Chairman and members of the committee, I had 
the honor to appear before you last year on the same bill which is up 
for discussion to-day. I come here to enter the protest of the liberal 
people of the city of Newark, a busy, liberty-loving class of citizens 
that have nothing that they love more than their liberty. It is not 
a question with the people of the city of Newark that I represent of 
the transportation of liquor or anything of that kind. It is the 
principle that is involved in the legislation represented by the so- 
called DoUiver bill. We do not believe that there should be such 
legislation as to prohibit the citizens of this great country — in one 
part of it — from having something which those in the other part can 
enjoy ; and we do not believe that if a law is a good law it should be 
passed for one part of this great country and not affect the other part 
of the country. 

We believe when we vote for our Congressman that he comes here 
to make laws for all the people of this great country and not for a 

Eart of them. That is the principle that is involved for us in this 
ill, and I come here again before you to protest against such legis- 
lation. We believe that if the bill is good and should be passed that 
it should be passed for the whole country, and if it is no good for most 
of the country, then it is not good for the few States that it is asked 
for. 
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STATEMENT OF WILLIAM F. EEMPFIS, ESQ. 

Mr. Remppis. Mr. Chairman and gentlemen of the committee, I be- 
lieve you must be rather tired listenmg to speeches, and I know when 
you hear a succession of them it becomes monotonous. I did not 
know that I was to address you until a few minutes ago. 

I am not a lawyer, and 1 know and feel that you know all about 
the law points. I am simply a business man. I employ several 
hundred people, and I have been a temperance man all my life. I 
like to see the cause of temperance advanced, but I do not believe that 
it can be advanced by compulsion. I never did believe that. I have 
never seen it advanced in that way. I believe the only way to advance 
it is by education. When you try to compel a man to be good you 
usually do not have very encouragmg results. 

There is no evil in liquor properly used. The evil is with the con- 
sumer who abuses it, and every State can make laws to prevent, as 
far as possible, its own citizens from hurting themselves in that man- 
ner, but it does not need the United States Congress to interfere with 
the constitutional rights of a citizen. 

It is my opinion, gentlemen, from what I have heard here that this 
bill is not quite sincere. I say this without meaning any reflection, 
but the Hon. Mr. Williams hmiself stated that there is one express 
company that has already given up taking goods of that character 
into that State voluntarily. The apparent object of this bill is to 
regulate, but, as a matter of fact, it means to prevent the sale and the 
use of these liquors; and that I do not believe there is any consti- 
tutional reason nor any constitutional right to do. I think when 
regulation goes to that point it is no more regulation, but it simply 
means prevention, and it appears to me that this bill by a roundabout 
way tries to discourage, or rather prohibit, their own citizens as well 
as the carrying companies by hampering them in such a manner that 
they will positively refuse to carry those goods ; that seems to be the 
object. 

I have the highest regard for any man that does not drink. That 
is his own right, and I admire him for it. In my own business I 
give temperance people always the preference, but I do not mean to 
say that I give preference to prohibitionists, because I like to have 
people with sane and reasonable views in my business, as I like to 
meet them anywhere else. There are very sane people and very 
sincere people m the ranks of the prohibitionists, but it is my opinion 
that their views are not well balanced and are not broad or in con- 
formity with the liberal spirit of this country. Of course they may 
have a different view. We all have a right to our own opinions. It 
has been stated that the State has the right to regulate. Certainly. 
Nobody denies that. You are trying, or this bill tries, to cut out one 
article — liquor. 

I see no reason, if you once want to make laws of that kind, why 
you do not cut other articles, patent medicines, which are much more 
dangerous, and which usually go into the stomachs of weak women 
who can least afford to have that kind of concoctions in them. And I 
also know that whisky, which I abhor, and other stimulants, alcohol 
and whisky, in prohibition States are about the worst that you can get 
anywhere. You may as well bring in a bill to prevent the sale of 
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patent medicines, or to so further and prevent the sale of medical 
appliances which are used to commit race suicide. You will find lots 
OT thinffs which you can prohibit on the ground which has been men- 
tioned by Mr. Williams that it would be for the public good and 
morality. The public good and morality largely rests in me hands 
of the citizens themselves. 

This is the broad ground which I take, and I do not believe that 
Congress should be a party to or countenance prohibition, which it 
undoubtedly, in my opmion, would do by the passage of this bill. I 
do not think that Congress ought to array themselves on the side of 
any one State or any one party, and certainly it should not interfere 
with the constitutional rights of the citizens. 

In my opinion this bfll is aimed to prevent the people of that 
State, who wish to use liquor, from usmg it, by surrounding the 
getting of liquors with such obstacles as to positively make it pro- 
hibitive to get them. The only thing they have to do is to use the 
power which will be given to them under tj^is statute in such a manner 
as to have the transportation companies simply refuse to accept 
liquors in any kind of package, and that seems to me to be one of the 
intents. I may impute improper motives to them, but that is the 
way it appears to me. Nowadays we look at some things that aim 
at our personal rights with some suspicion. But if that is not meant, 
put the bill in such shape that it can not be misunderstood, so that 
the power which you put in the State or give to the State authorities 
can not be abused. 

If Mr. Williams is such an unholder of State rights, why call in 
the United States Congress? I come from the county of Berks, in 
Pennsylvania, which is called the Gibraltar of Democracy in our 
State; and in the opposition to this measure I have behind me not 
only the 1,200 members of our organization, but, I may say, 99 per 
cent of the population of that part of the country of Berks County 
Democrats and Republicans alike. We stand united in opposition 
to this measure. 

It seems a trifling measure, but to us it means more. It means an 
interference with our constitutional rights, which we do not think is 
warranted. We think that this bill is not necessary, that it is un- 
called for, vicious, and should not be passed ; and, I trust, gentlemen, 
that your good sense may not allow it to be recommended. 

STATEMENT OP MRS. FERNANDE EIGHTER, OF ST. LOUIS, MO. 

Mrs. RiCHTER. Mr. Chairman and gentlemen of the committee, 
two years ago I had the honor to appear before your honorable body 
in behalf of this same cause. I am glad to state that I have not 
changed my opinion, and I therefore speak from the same point of 
view. Just as I did then, I represent to-day those women of the 
United States who dare to have their own opinion in a matter which 
has hitherto been monopolized by a certain class of women who pride 
themselves that they voice the sentiments of all their sisters. This 
is especially true concerning those 10,000 women of Missouri who 
joined in the protest against Governor Folk's definition of Sunday 
as a general day of rest — a protest which was issued some time ago 
by the Missouri branch of the National German- American Alliance. 
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Why did these women, mostly wives and mothers, from all classes 
of our population, who rarely trouble themselves with affairs outside 
their homes and family circles, declare themselves for a so-called 
open Sunday — plainly spoken, for the open saloon on Sunday? 

They do not frequent saloons, and, according to the opinion of 
some women, they should be glad that the law, at least for one day 
of the week, keeps the male members of their families out of such 
a dangerous place. 

They became interested, notwithstanding their general aversion to 
" woman in politics," in such public affairs as affected their home 
life, in arguments pro and contra prohibition, and even in such a 
nasty thing as the so-called " liquor question." 

They began to look around, and they saw that this Sunday law, 
which proclaimed with a loud and pious voice the welfare of the 
people, led just to the opposite direction — ^to degradation — ^just as 
all the laws do that would enforce prohibition. 

Prohibition affects the middle classes only. It has nothing to do 
with the very poor ; it does not disturb the very rich ; but it degrades 
the working classes — the bone and sinew of a nation — morally and 
physically. 

Prohibition takes away their recreations and degrades them to the 
condition of a working machine. 

Prohibition loosens the bonds of family life. Prohibition under- 
mines a wise education. 

Let me explain these seemingly paradoxical assertions. 

We all know that a joy of living, that an appreciation of the good 
things the world has bestowed upon us, that innocent pleasures, that 
merry laughter, and all wholesome recreations are weighty factors 
in human life. A man who has been working hard all day, no mat- 
ter what his profession or trade, finds recreation in meeting his 
friends and congenial company after working hours. A woman who 
has been drudging all day in her household and with her children 
has also the same appreciation of recreation and the right to enjoy it. 

Prohibition not only forbids this, but it drives men and women 
into separate clubs to find separate enjoyments. One of the main 
interests of mothers and wives lies in sharing the diversions of men. 
The experience of centuries has proved that wherever families jointly 
frequent public places — where they meet good company — and where 
light drinks are served and good music is rendered, the moral stand- 
ard has been the highest and comparative happiness has prevailed. 
As man and wife should work and strive in good fellowship for 
their own and their children's happiness, so they should be the same 
good comrades in the hour of recreation and not separate into dif- 
ferent groups or clubs. The presence of good women always refines 
the thought and conduct of men, and in their presence men refrain 
from all kinds of excesses. 

Prohibition abolishes all the innocent enjoyments of summer gar- 
dens and like places of amusement. It banishes the light dnnks 
from home tables and substitutes a stolen sip of something strong 
in the closet or under the straw in the barn. 

Believe me, in that household where beer or wine is found on the 
table, subject to modest use, children never think of craving for it. 
They will partake of the little that is given to them as naturally as 
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they eat an apple or a piece of candy and it will be nothing strang<3 
or exciting for them when they taste it for titie first time as half- j 

grown boys and girls. It will not be the forbidden fruit. And you i 

know how dangerously sweet that tastes. 

I never saw so many boys drunk and noisy on the streets in our 
quiet neighborhood in St. Louis as since the enforcement of the I 

Sunday law. And I know of many a workingman, who seldom 
visited a saloon on a Sunday, who spends his money now in those 
readily organized clubs just for the run of circumventing the law. 
There they drink to excess because the beer barrel or the whisky 
jug must be emptied at a certain time, under the fear of police inter- 
ference. They were formerly satisfied with a glass or two of beer 
or wine at the saloon or with that little amount they brought home 
for the whole family. It has been represented that a convenient 
or subservient police record showed that crimes were lessened through 
the enforcement of the Sunday law. They indicated a smaller Mon- 
day docket, but they did not explain why the docket on Tuesdays 
was so much larger. And the statistics of our hospitals show an 
increase of cases of alcoholism by 100 per cent p,nd more. People 
will get a bottle of whisky more easily that a can of beer. Yet this 
is only the result of the closed Sunday. We see the glaring effects 
of prohibition in the conditions that prevail in the prohibition 
States and in the disgusting results that followed the abohtion of the 
canteen. 

All men worthy of the name of men revolt at an attempt to regu- 
late their moral conduct by law, and where it is attempted they will 
break the laws or evade them through means which are unworthj 
aiid often childish. Those well-meaning extremists — ^the prohibi- 
tionists — can not change human nature; and if they had studied the 
art and science of pedago^ they would understand that plain inter- 
diction is as useless as it is unwise. Make a child understand, place 
the weight of its own responsibility on its young shoulders, and you 
will have better results than by interdiction. The same principle 
goes from childhood through manhood and womanhood. You can 
not form a strong character if you do not show the boy or girl where 
strength is needed in the emergencies of life. You can not expect 
to stamp out crime by removing all possibilities of crime as you 
might take a plaything out of a child's hand. Laws endeavor to 
define righjb and wrong. They punish transgressions. But it is not 
law, it is education, which reduces crime. The mailed hand rules 
slaves. Coercion can not enforce morality. Only education can do 
it. And only experience can strengthen our conception of the dif- 
ferences between right and wrong. For what is right or wrong in 
one instance is not so always, miat is good or bad for one person 
in one single case must not be the standard for all in every case. 

Our antagonists see the bad effects strong drinks have on some 
weak characters and they conclude that they must be bad for every- 
one. They know that overindulgence in drink has destroyed the 
happiness of family life in some cases, and they reason that to partake 
of beer and wine at any family table must necessarily produce the 
same effect. With the unreason of a stampeded herd they ruii and 
do not look right or left, as soon as they hear the word liquor, and yet 
they accustom themselves very readily to social practices to which 
moderate drinking can not compare for evil effects. 
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Do not attempt in these days of progress to regulate the habits of 
men through laws. You might as well return to the old sumptuary 
laws prescribing the row of buttons on our coats or the form of our 
shoes. Instead of trying to educate the criminal you should return 
to the cure of the,whipping-post or the scold's pillory. 

But all this, gentlemen, has been repeated to you over and over. I 
need not dwell on it any longer. Nor need I, a woman, remind you 
of the financial side of the question nor of the lack of wisdom in mak- 
ing laws which will not be kept even by the Government itself, or of 
the wrong-doing in attacking, through administrative measures, 
rights guaranteed by the Constitution that was made possible only 
through these same rights, or of the inevitable corruption of the mag- 
istrates and officers by bribery in the prohibition States and the fla- 
g'ant contradiction of having licenses issued there by the Federal 
ovemment. 

I am sent here to plead before your honorable body against all laws 
that will advance prohibition, by thousands of women who protest 
against the assertions of the Women's Christian Temperance Union, 
We will not be ruled by a minority of women, who regard these ques- 
tions from a very narrow viewpoint, as, for instance, is illustrated by 
such q[ueer remarks as uttered lately at a women's convention in 
Detroit, that prohibition would put a sudden stop to the much- venti- 
lated practice of race suicide. 

The suggestion of the learned lady throws a disagreeable light on 
the habits of many families which the prohibitionists generally claim 
as their followers, and the children m those grow up strong and 
healthy, despite, or perhaps because, the mother while nursing the 
infant gathers strength through moderately partaking of good malted 
beer instead of weak teas and patent medicmes, which, as is known, 
contain more alcohol than ordinary whisky and are taken by the 
tumblerful, while partaking of beer or other light drinks in moder- 
ate quantities has surely not produced race suicide among our German 
population. 

The members of the W. C. T. U. may mean well, but their work 
and influence is not always to the benefit of those whom they would 
protect. During the discussions about the military canteen at the 
convention of military surgeons a well-known physician made the 
remark that no steps taken would be of any enect if they did not 
have the president of the W. C. T. U. on their side. This is surely 
very complimentary, even if meant as a joke. 

If an organization of women may be deemed so powerful that even 
experts of the Government must despair of having sound laws made 
against their pleasure, then, indeed, we other women have a right — 
nay, a duty — to step forth in the interest of good sense, liberty of 
the family, and the right to enjoy life after our own modest and 
decent ideas. The pleading of women finds its greatest help in the 
natural politeness of men, and chivalrous men only too often act 
against the clear and plain interest of the people at large by civility 
to the importuning of such women, who claim politeness as a privi- 
lege superseding right. But complying with their wishes, gentle- 
men, would be slighting ours. 

We are for true temperance as heartily as they are. Therefore we 
are against prohibition which will not lessen intemperance but in- 
crease it by furthering that most contemptible of vices, hypocrisy, 
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causing people to do secretly that which through law they are forced 
to condemn. We women have not the privilege of voting, but we 
claim the right to be heard when our family life is concerned. We 
give to the State our best resources — our children. And we claim 
the right to so educate them that they become true citizens and 
liberal-minded men and women. Therefore we protest against the 
making of laws which are in direct opposition to a wise education, 
to the nappiness of our home life, and to true temperance. 

Therefore we protest against the wide-spreading moral evil — pro- 
hibition ! 

Mr. Alexander. Madam, you spoke of the police-court calendar 
being larger on Tuesday morning than on Monday morning, now 
that the -Sunday-closing law in St. Louis is enforced! 

Mrs. RiciiTER. Yes, sir. 

Mr. Alexander. AVhy is that? 

Mrs. RicHTER. They are held for the chief on Mondays and put on 
the outside docket, so that they lessen the Monday docket, and they 
can say : " On the Monday docket ! We do not have so many pris- 
oners on Sunday." 

Mr. Alexander. Then it is a trick? 

Mrs. EicHTER. Yes, sir; it is a plain trick. [Laughter.] 

STATEMENT OF DE. VICTOE LESEE, OF PHILADELPHIA, PA. 

Mr. Leser. Mr. Chairman and gentlemen of the committee, the 
National German- American Alliance consists of 1,500,000 voters. I 
am one of them, and I am a physician. 

Alcohol is not only a stimulant to the forces of life, but also a 
food, and is used as such in prolonged fevers, tiding the patient over 
the crisis of the disease. 

The procuring of good liquor often means life or death to the sick 
and to the convalescents. 

The proposed act will stimulate the pernicious traffic in patent 
medicines which are mostly fusel oil and alcoholic solutions, with 
more or less harmful additions. 

Furthermore, this act commits the United States Government to 
the policy of prohibition and holds up our country, which we love 
and esteem, to the ridicule of the rest of the world, as all who have 
traveled abroad can bear witness. 

All excesses are vicious and dangerous. Prohibition is just as 
much an excess in the one direction as drunkenness is in the other 
direction. This bill, if it becomes a law, puts a premium on vice, as it 
makes it profitable to smuggle and gives new life to the moonshine 
industry. 

Good laws are cheerfully obeyed. This would be a bad one. 

STATEMENT OF J. B. MAYEE, ESQ., OF PHILADELPHIA, PA. 

Mr. Mayer. Mr. Chairman and gentlemen of the committee, I am 
the secretary of the German Society of Pennsylvania, the oldest 
charitable society in the United States, which was founded in 1764, 
so that, you see, it is older than the United States. Our membership 
is about 1,200, but among them are about a dozen societies, each of 
them again with a membership of about 1,000, so that I can say that I 
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represent about 10,000 voters, only 10,000 I may say ; because I know 
some people claim that they represent 20,000,000 people, and most 
likely 19,500,000 of them are ladies and children. The only way to 
arrive at the truth of any subject is to be in that state of mind that 
allows one to look calmly and clearly at every side of the matter. 

It has been contended bv gentlemen on the prohibition side that 
this Hepburn bill does not interfere with the right of a citizen to 
receive shipments of liquor at his home, but do those gentlemen 
not see that with the riffht of a citizen to receive shipment is closely 
interwoven the right of the citizen of any other State to ship the 
package to him ? This is but logical. In my opinion the Hepburn 
bill is nothing less than an attempt to delegate to a State the power 
to regulate and control an interstate shipment which has been by the 
Constitution of the United States placed as a sacred trust in the 
jurisdiction of Congress; and it is the sacred duty of the Congress 
to safeguard the rights of the citizens of the different States in rela- 
tion to interstate commerce, and not be a i)arty to a scheme which 
seeks to destroy the individual right of any citizen of any State in the 
Union. 

This Hepburn bill would not only bring discord into the peace and 
harmony of the States and would stir up bitterness and unpleasant 
feeling among the people ; it would not only mean a loss of many 
millions to the brewing interest and to the farmers, but it would also 
line the boundary of every temperance State with sneaks and smug- 
glers, and as whisky can be more easily smuggled than beer, it would 
do the cause of true temperance far more harm than good. And we 
can not believe Congress is ready to pass any bill which is nothing less 
than a prohibition measure. You can not get away from that, neither 
would the Prohibitionists work as hard for its passage if it was only 
to regulate interstate commerce. The Union Signal, the organ of 
the Woman's Christian Temperance Union, shows its true character 
by saying (1904) : 

" The Hepburn, bill is considered by our friends in Congress as 
important as any temperance legislation that has come before them 
during the last decade. It will be a battle royal, as ' our friends, the 
enemy,' will bring every power available to prevent its passage. We 
have changed the atmosphere in many a battle by our ceaseless pre- 
sentations of petitions, and we shall have to again call upon you for 
a long pull, a strong pull, and a pull altogether. Petition blanks will 
be prepared at once, and, with accompanying directions, will be for- 
warded to State officers for distribution through the States." 

I am a temperate man and I believe in temperance, and if a man 
knows that he has not control enough over his will to stop drinking 
when he has enough then he had better stay away from drinking 
altogether. But that the same man should say : " You shall not 
drink because I don't drink." That is ridiculous. I do not smoke, but 
while I do not smoke I do not interfere with my neighbor, who likes 
his cigar or pipe, although, I assure you, it is sometimes very offen- 
sive to me to inhale the smoke of a weed of a very doubtful charac- 
ter which a man blows into my face. But I believe in personal lib- 
erty, and this personal liberty is guaranteed to us by the Constitu- 
tion of our great country and must be respected as long as it does not 
interfere with the liberty of our fellow-citizen. 

ess— 06 8 
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Gentlemen, it is not the right thing — and my friends, the enemies 
of liberty, may take notice of thisr--it is not the right thing to pro- 
hibit the drinking of intoxicating liquors if you wish to make a man 
temperate. No ; you must educate a man how to drink. And here I 
could not recommend anything better than the German way of drink- 
ing and enjoyment of lire. It is in the interest of mothers and wives 
to share the diversions of men. Long experience has proved that 
wherever families jointly frequent public places the moral qualities 
have been highest and the greatest happiness has prevailed. A man 
should not go where his wife can not go with him; the presence of 
wives refines the men and restrains them from excesses, but our liquor 
laws compel a man to go alone. I am with heart and soul for true 
temperance, but I am in the same measure against prohibition. To 
prohibit things for a man who knows what to do and what not to do 
is wrong. That is for children who have not the sense to tell the 
right from the wrong, and you will also remember, perhaps, from 
your own experiences, that forbidden fruit only arouses temptation. 

The good Lord created the things, and among them hops and malt, 
for the use of men, and Christ himself drank wine, which should 
prove to us that it is not wrong to take intoxicating drinks. It 
IS not the use of the thing, no matter what it is, but the abuse, which 
is damnable in every instance; and abuse, excess in all things, must 
be avoided, also in legislation. 

Do some of my friends from the other side, who make prohibition 
a source of income, criticise or perhaps condemn the Lord Christ be- 
cause he drank wine ? I know they do not follow in his footsteps, or 
they could not conscientiously accept salaries, high salaries, for their 
services, but would divide the money they receive with their im- 
portunate poor and starving brethren, as the religion they preach 
asks of them. 

And to the professional lady prohibition agitators I would saj^: 
Attend to your duties as mothers, which should be the highest ambi- 
tion of any woman — that is, raise your children in the right way; 
teach them the advantages and virtues of true temperance in all 
things, and they will bless you when they have grown up, and your 
heart will be at peace when the Lord calls you ; but it you entice 
women away from their homes, from their duties as wives and 
mothers, to attend to numerous meetings, the curse of the men 
whose homes you have ruined will follow you. We have at present 
here in this city a so-called divorce congress to find ways and means 
to protect the homes. What causes the numerous divorces in this 
country? Why, the women instead of attending to household duties, 
instead of making it comfortable and pleasant for their husbands 
when they return home from work, attend temperance lectures, agi- 
tations, etc., and neglect their homes where they could be happy. If 
they would properly attend to their domestic duties we would have 
more happy homes, less dissatisfaction, and fewer divorces. 

Prohibition is a form of tyranny, a restriction of the free wilL 
Should a highly civilized nation, that fights all forms of tyranny, re- 
turn to this mistake itself? And prohibition breeds one of the most 
contemptible of vices — ^hypocrisy, enticing men to secretly do that 
which they openly condemn. The prohibition laws not only de- 
prive the man and husband of enjoying a glass of beer at home 
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within the circle of his family, but it also tends to estrange husbands 
and sons from their homes, entices them to places hidden from the 
eyes of the public and the law, and makes sneaks of them. Pro- 
hibition tends to destroy family life and happiness, deprives men — 
and women as well — of their individual right to eat ana drink what 
they like, leads to secret vices and allures husbands from their wives 
and homes. Jf people did not want the liquor, they would not order 
and buy it. If you pass a law like the Hepburn bill, you will create 
law breakers, and if people get accustomed to break the law in cer- 
tain instances, they will lose the respect for the dignity of the law, 
and break it easily in other cases. 

STATEMENT OF CONKAD WITT, OF NEW YOEK 

Mr. Witt. Mr. Chairman and gentlemen of the committee, I will 
not entertain you very long, as there has been so much spoken about 
this question tliat there is not much more for me to say. 

I have been sent here from a body of men consisting of about 
150,000 good American citizens. They have sent me here to hand in 
a protest against this bill. I do not see how anybody can go to work 
and dictate to anybody elese what he shall eat and drink. I, Mr. 
Chairman and gentlemen, can tell you from an experience which I 
had myself where I drank these liquors, at least some of them, that 
they are actually a food for a great many people. I had, for in- 
stance, sickness in my own family, and the doctor told me there was 
nothing else that would help the sick person but to get a good bottle 
of champagne and give the person half a tablespoonful every hour, 
and the person got well. 

Mr. Clayton. That doctor must have been a homeopathist, was he 
not? [Laughter.] 

Mr. Witt. No, sir; he was not. [Laughter.] The person got 
over that sickness, and if he had not got that he might not have been 
over his sickness. 

I can tell you another incident which I witnessed. I have seen the 
case of a fire where there was a woman carried out unconscious, and 
the first thing they ran for was a glass of brandy to brin^ her to 
again. And I think if they had not had that the woman might not 
have got over it. 

I have another instance, gentlemen. I can tell you in my younger 
days my wife and I had small children. My wife nursed them, and 
by nursing them she felt so sick that the doctor gave her the order to 
drink every day a glass or two of good porter, and I thank the Lord 
my wife is well and healthy to-day. 

I do not see why we should go to work and dictate to anybodv what 
they should eat and drink. Let those people that do not feel in- 
clined to drink anything do without it. Let thom drink a glass of 
water. I do not object to it. I drink it mvself , not only once a day, 
but a few of them every day, but I think if anybody feels inclined to 
drink a glass of wine or beer and thinks it is good for his health he 
should be permitted to do so. I would like to see some of our tem- 
perance women, if they should meet with an accident, as I have 
stated before, in a fire, and thev should be carried out of a house 
unconscious and anybody should hand them a glass of champagne 
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or a small glass of brandy, whether they would shake their heads and 
say, "No; I can not take it. I would sooner die." I think they 
would grab it with both hands for the chance of living a few years 
longer. 

No, gentlemen, I do not see the use of all this. There have been 
many arguments, and there will be others, probably, for a few days 
longer, and I do not see the use of taking the time of our Congress- 
men away from other matters on a bill like this, which never can 
be passed. Therefore, gentlemen, I think the quickest way we can 
do away with it the better it is for all of us. I thank you, gentlemen. 

STATEMENT OF OSGAE FROTSCHEE, OF PHILADELPHIA. 

Mr. Frotscher. Mr. Chairman and gentlemen of the committee, 
I will not prolong your agony in listening to more or less interesting 
arguments very much. The legal and constitutional aspect of this 
bill has been exhaustively gone over, and I will not touch that phase 
of the question. A great mass of details have been brought before 
you, and I will not add to them. I shall merely attempt to give a few 
observations concerning the general principles and touching only, on 
salient features and main outlines. 

Coming before you as a representative of the German element of 
the population, I desire at the outset to disclaim any intention to 
advocate that the preponderating attitude of that element, which is 
well known, should have any weight in determining the issue unless, 
indeed, it conincide broadly with the paramount considerations for 
the general welfare. 

I believe no group of citizens, whatever their bonds, not even 
the large group that is allied by the ties of the prevailing religion, 
should claini or should be accorded any special or exclusive considera- 
tion in this matter; for any solution arrived at from narrow or par- 
tial points of view can, in the nature of things, be but temporary, and 
is certain to come uj) for consideration later on. 

I conceive that it is necessary to view this matter from a compre- 
hensive point of view, embracing in it certain points, namely, a true 
conception of the fundamental characteristics of universal human 
nature, stripped of race or creed bias. Further, the proper consid- 
eration of the spirit of republican institutions and the proper regard 
for past experience. 

Concisely stated, the issue here is as follows: Effective total pro- 
hibition is aimed at by the advocates of this bill. There is very little 
doubt about that. A reasonable license is demanded by the oppo- 
nents of the bill. The issue, therefore, hinges on the question as to 
which of these two solutions would redound to the greatest benefit of 
the general weal in its totality. 

The first two guiding principles which I hold should govern in 
leading toward an adequate solution of this issue, namely, true appre- 
ciation of human nature, stripped of incidentals, and the due consid- 
eration of republican institutions, almost coincide in the elements 
which thev present for consideration; for it is an axim that the re- 
publican lorm is the highest form of Government, mainly because it 
accords most closely with the fundamental desires and legitimate as- 
pirations of the human being, in that it permits the greatest latitude 
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of individual self-determination, consistent with the orderly and pro- 
gressive development of the whole. 

The doctrine of laissez faire is the corner stone of democratic insti- 
tutions in contradistinction to paternalism, that of autocratic forms. 
From these two points of view, in a republican form of govern- 
ment, a law which aims to restrict the rights of the citizen by regulat- 
ing his individual daily ex!istence is an anomaly. 

Its effect here would be to coerce about ninety-nine one-hundredths 
of the normally constituted members of the population into depriving 
themselves of an element of legitimate gratification in their daily 
lives for the purpose of attempting to uplift the one-hundredth of 
their brethren who are deficiently endowed, and that without any 
guaranty of being successful in the attempt. 

I hold that much greater stress of circumstances or conditions is 
required to justify a law of such pronounced paternalism with any 
hope of its becoming effective. 

Concerning the third guiding principle, that of past experience, I 
submit that if it tended to prove that total prohibition would effect, 
as the advocates of this bill fondly hope, the redemption of about 
1,000,000 deficiently endowed men and women from the slough of 
degeneracy and misery that fact would constitute a strong reason 
for advocating the passage of this bill, and, in a great measure, 
would justify the demand that seventy-nine other millions of normally 
endowed people be deprived of the, to them, legitimate and innocuous 
indulgence for reasons of charit;^ and general humanity. Unfor- 
tunately, in the light of past experience, the most sanguine of the ad- 
vocates of this bill can not hope that any such result would be brought 
about. 

I maintain that the evil resulting from the excessive use of alco- 
holic drink and its concomitant misery can and will be eliminated in 
the constantly operative process of the evolution of the human race, 
and that a drastic measure of governmental proscription of the fun- 
damental right of individual self-determination — and that is what 
prohibition means — ^would prove ill-advised and futile. I thank you. 

STATEMENT OF FEITZ HENZLER, ESQ., OF ITEW YORK CITY, N. Y. 

Mr. Henzler. Mr. Chairman and members of the committee, you 
will kindly excuse me if I do not use the proper expressions that it is 
the custom to use here. Of course I am a man of the sword and not of 
the tongue. I am an old soldier, and can only say what I believe and 
what I think. 

I, as the delegate of the German soldiers and riflemen of New York, 
protest against all encroachments of personaV liberty, no matter from 
whom they proceed. We believe that each and every man should 
have the right to do what he thinks is good; and we do not believe 
that the National Congress should make a law to prevent the use of 
alcoholic beverages. Just as well could they make a law against the 
use of candy, because we think that candy is a cause of great distress 
to the people. Candy makes dyspepsia. Alcohol, used in a moderate 
way, does not. Candy does. Candy spoils the lives of the children, 
because they are dyspeptic before they arrive at an age to be useful 
to the community. They are already ill. Mj doctor says : " Forbid 
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your children to use candy." I do not give my children any candy, 
and I will not permit them to use it. I do not give them any liquor 
either. Still, I will not have any objection if they drink a glass of 
beer occasionally. 

If Congress should pass a prohibition bill in a temperance State 
to fiilfill its own ideas, it would without doubt be an encroachment 
of the personal liberty, and everything that is an encroachment will 
bring the people to commit crimes. For an illustration, you will 
please permit me to tell you what I saw last summer in Europe. I 
traveled through France, Belgium, Holland, and Germany, and a 
part of Austria. I saw in Frankfort-on-the-Main — ^I do not know 
the English name of the place — 250,000 people in what they call the 
Frankfort City Park, where they were at liberty to drink all they 
pleased, and in all those 250,000 people I did not see one man or 
woman drunk. I traveled all over Europe last summer, and I did 
not see as many as ten or fifteen people drunk. In Maine, where 
they do not give out any licenses, I have seen people drunk on Sun- 
days and on work days. Where did they get it? They got it in 
places where it was forbidden to get it. Give the people the liberty 
they want and they do not want it; and we, the German soldiers and 
sharpshooters of New York, protest against all encroachments of 
liberty, and we therefore beg you not to pass this bill. 

In regard to the bill of Mr. Williams, I have this to say : He says 
that there shall not be any liquor brought to any temperance State 
C. O. D. in original packages. Suppose a man sends his money over 
to a factory or to a salesman in Chicago, and those goods arrive at 
his city or in his town and the bottle or jug is broken. I do not 
believe, if it is only an accident, that the manufacturer will give him 
another jug of whisky or another bottle of wine or anything of that 
kind. I think he will have litigation, and he is liable to be out of his 
money ; and for that reason I am against this bill, too. We Germans 
are against any encroachment, it makes no difference what it is ; and 
we beg you not to pass this bill. 

Thank you for the kind hearing you have afforded me. 

STATEMENT OF ABOLFH TIMM, ESQ. 

Mr. TiMM. Mr. Chairman and gentlemen of the committee, I had 
the pleasure of submitting my views on the Hepburn-DoUiver bill at 
the last hearing. I only beg to add that we have received a great 
number of letters from different parts of the country in which the 
writers state that not only are they against the passage of the 
Hepburn-DoUiver bill, but, as far as they know, so are the great 
majori^ of the people of the States and of the cities in which they 
live. Furthermore, we have received from our western branches let- 
ters and dispatches in which they say that the time has been too short 
to make up delegations for this hearing, and for that reason they ask 
this honorable committee for another hearing and perhaps a little 
more time to make arrangements for sending delegations. 

Mr. Hexamer. That is all; thank you, Mr. Chairman. For the 
reason that our western people would like to be heard on this ques- 
tion, Mr. Chairman, I again beg that the committee will extend to us 
the courtesy of being heard a month from now, when we can have 
our people here. 

(The committee thereupon adjourned.) 
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Committee on the Judiciary, 

House of Representatives, 
Washington^ D. (7., March 6^ 1906. 

The committee met this day at 10 o'clock a. m., Hon. John J. Jen- 
kins in the chair. 

The Chairman. Are you ready, gentlemen, to proceed this morn- 
inff? 

Kev. S. E. Nicholson. Mr. Chairman, by an arrangement with the 
other side, the understanding is that the other side shall be heard 
first for a little while. 

The Chairman. That is agreeable to you? 

Mr. Charles J. Hexamer, of Philadelphia, Pa., president National 
German- American Alliance. Yes, sir. 

The Chairman. How much time will you gentlemen take? 

Mr. Hexamer. If you gentlemen will allow us, we will throw our- 
selves entirely upon the courtesy of the other side. 

Mr. Nicholson. I think a half hour or three-quarters of an hour is 
enough for each side. 

Mr. Hexamer. Very well. Now, Mr. Chairman, I take pleasure 
in introducing first the Rev. C. A. Voss, of Pittsburg. 

STATEMENT OP £EV. CARL AUGUST VOSS, PASTOR OF THE GER- 
MAN EVANGELICAL PROTESTANT CHURCH, PITTSBURG, PA. 

Mr. Voss. Mr. Chairman and gentlemen of the committee, permit 
me to preface my remarks by stating that I personally do not use 
anj intoxicating liquors in any form, so that my appearance before 
this committee in opposition to this bill may not be construed as hav- 
ing even the slightest of personal motives. 

I appear before you to-day as the pastor of the oldest religious 
society in the Allegheny Valley, oldest without regard to nationality 
or denomination, a congregation which has always taken a decided 
position in the interest of liberty in every department of life, battling 
for freedom of thought, conscience, and action, contending that only 
thus can the true character of man be elevated and strengthened. 
Thus in my official capacity I stand here as a champion of personal 
liberty. 

But primarily I present this argument to you to-day as the rep- 
resentative of the German- American National Alliance of Western 
Pennsylvania, an organization comprising more than 150 separate 
societies, having a joint membership exceeding 23,000 citizens. 
These German-Americans have come from a land where freedom 
dwells in the hearts of men, but dares not always express itself in 
words and deeds. Hoping to find an abode of freedom where the 
craving of their hearts could be satisfied and the yearning of their 
souls be stilled, they came to this country, and here have proved them- 
selves the stanchest supporters of our country's institutions, the 
most devoted to its ideals, and the most jealous oi its privileges. 

From the very inception of our national existence these German- 
Americans have formed the backbone of our nation. Since Steuben 
and his associates gave wise counsel to the immortal Washington 
up to the present era, wherever questions of vital importance to the 
life, welfare, integrity, and progress of the nation were at issue the 
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German- Americans have always been found on the side that labored 
for a better and a higher life. With such a proud record as our 
heritage we hold that our position entitles us to a consideration of 
our opinions on this important issue and thank the members of this 
committee for this opportunity of presenting our arguments. 

It is not the judicial side of this question that concerns us to-day, 
for this is not within our province. To-day we desire to direct your 
attention to the relation which the import of this bill bears to the 
great privilege prized by us as German-Americans — the divine gift 
of personal liberty. We wish to impress upon you that a large 
quota of good, respectable, law-abiding, yea, Christian men and 
women, spread over this broad land, are most bitterly and most em- 
phatically opposed to the enactment of such laws as this one — that 
would accomplish nothing, but further the demoralizing advance of 
prohibitory endeavors. 

We German- Americans see in this legislation now presented for 
consideration an attack upon republican institutions and a menace 
to the welfare of the nation at large. We have a higher ideal than 
that which is represented hj the desire for a glass of beer or a 
schoppen of wine. In a spirit of true sacrifice we are devoted to the 
preservation of that which makes our nation great, and therefore we 
protest against the enactment of any law which would, like this meas- 
ure threatens to do, have in its wake an increase of the nefarious 
practice of smuggling, invite lawlessness, produce hypocrisy, militate 
against true temperance, and undermine civic virtue. 

It is a notorious fact that wherever strict Sunday laws have been 
enforced and the common people deprived of their opportunity to 
enjoy lawfully on this one day of freedom from toil the social inter- 
course induced by the companionship over the glass of beer, " speak- 
easies " and other demoralizing games have been opened, and instead 
of consuming their beverages in a lawful manner and possibly in 
company of their families and thus promoting true temperance, these 
common people in their effort to secure that which they consider 
their rightful privilege are compelled to repair to the dens where 
the greatest intemperance is fostered and the accompanying vices 
nurtured. Wherever prohibition laws have been enacted and en- 
forced honest people have become dishonest and temperate people 
intemperate^ for the usual and the most natural result has been the 
illegal procuring not of malt beverages — which would be more dan- 
gerous of detection, on account of their bulk — but rather of strong 
alcoholic liquors, the constant use of which is followed by disaster, 
desolation, and often death. 

Intemperance has always been a curse, and no nation recognizes 
this fact more clearly and condemns the intemperate more sternly 
than the nation to which not I, for I was born under the Stars and 
Stripes, but which my forefathers belonged. An intoxicated man is 
seldom seen on the streets of Germany, and he who practices- intem- 
perance is denounced and shunned by his fellow -man. Our devotion 
to the cause of true temperance and to all that furthers and secures 
the sanctity and purity of the heart and promotes the law and order 
in the State has become proverbial. 

We are contending for the preservation of the divine right of per- 
sonal liberty. In this country, over which the banner of freedom 
floats, the home ought always to be revered as hallowed ground and 
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the highways leading to that home as the nation's unassailable prop- 
erty. No matter how extensive the power delegated to the police 
department of any State within our borders, guardianship ought 
never to be exercised over the sane and intelligent citizens nor control 
be given over the private and domestic actions of those whose fore- 
fathers sought this land of freedom. As free and sovereign people 
we hold as unassailable our right to regulate our lives and our homes 
as w^e see fit so long as in so doing we do not conflict with the welfare 
of our fellow -men. 

Because one person loses control over himself by becoming intoxi- 
cated is no justifiable reason for denying the use of spirituous liquors 
to such as know how to use them rationally. Abuse on the part of one 
never provides a cause for the condemnation of millions of innocents. 
Because in this conglomerate nation the representatives of one 
national extraction are unable to curb their appetites and to control 
their passions can not reconcile the innocent sufferers to the apparent 
necessity of the punishment of all. On the same principle we could 
argue, because money has been the cause of crime, as evidenced in a 
marked degree in the recent disclosures in the circle of high finance, 
therefore abolish the use of money. Let us rather seek to educate men 
of stamina, able to control themselves, not weaklings, who must be 
tied to mother's apron strings or soothed even in the days of supposed 
manhood and independence by infantile food. 

Prohibition laws have called forth the ridicule of the nations 
which, though controlled by monarchical powers, would hesitate to 
arouse the ire of their subjects by thus attempting to deprive them of 
their privileges and humiliating them before the world. Legislation 
against the unrestrained use of opium, cocaine, and other drugs is 
justifiable and commendable, because these are poisons, but until you 
can prove to the satisfaction of intelligent, fair-minded, and unbiased 
men that beer, wine, and other mild spirituous beverages are poison- 
ous in their effects when used rationally it would be an injustice to 
accede to the demands of a fanatical, narrow-gauged, and narrow- 
minded minority, which fails to appreciate the joys of life. 

We are clamoring for a principle which is dear to our hearts. The 
issue at hand is sufficiently important to arouse our indignation and 
decided opposition, even though it appears to some to be a mere baga- 
telle, for we look beneath the surface atid recognize there an attempt 
to establish a precedent which would justify the enactment of such 
laws which would soon make freedom a sweet dream of the past. 
Our forefathers as well as ourselves have fought for religious, polit- 
ical, and personal freedom and have always been proud of the 
progress that we have achieved. To-day we appeal to you not to 
take a step backward by depriving your fellow-men of their private 
pleasures and their domestic joys, thus denying to the citizens of this 
nation the use of alcoholic beverages at their home table, the last 
place in the world where intemperance is fostered. 

This measure is demoralizing, degrading, and humiliating, and its 
enforcement would surely frustrate the intentions of its supporters 
and produce what they least suspect, the terrible and deplorable con- 
ditions of hvpocrisy, dishonestjr, and immorality. It is an insult to 
the good judgment of sane and intelligent people and an attack upon 
the manhood of the citizens of this great and glorious Republic. 

We hope that the gentlemen of this committee will be true to the 
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trust reposed in them and that the full light of reason shine upon 
their pathway, so that they may see the error of this measure and 
the serious dangers lurking among its results. 

Mr. Hexamer. Now. !Mr. Chairman, I would like to introduce 
Mr. William Vocke, oi Chicago, 111. 

STATEMENT OF ME. WILLIAM VOCKE, ATTOENEY AT LAW, 

CHICAGO, ILL. 

Mr. Vocke. Mr. Chairman and gentlemen of the committee, I 
represent the Chicago branch of the German- American Alliance. 
Our objects are to cultivate the German language, the knowledge of 
which, the best scholars of America agree, is essential to the pur- 
suit of all science. We believe that a sound mind can only be trained 
in a well-developed and healthy body, and we stand for those prin- 
ciples of personal liberty which have been the pride of the Teutonic 
race, of which the Anglo-Saxon is only a branch, ever since the dawn 
of modern civilization. 

Otherwise I may truthfully say of myself what the gentleman who 
preceded me gave us to understand as to his position : I have no con- 
nection with a brewery or a distillerv. I hold no mandate from a 
brewer or a distiller. I own no stock in a brewery or a distillery, 
and I have no retainer from the other side. I assert, therefore, that 
I am not interested and not related either by consanguinity or mar- 
riage to any one of the two parties to. this controversy, but am here 
solely to represent the views of a modest American citizen without 
fear or bias, and as Abraham Lincoln said in his famous letter to 
Horace Greeley, that he wished all men to be free, so do I wish all 
men to be sober. 

I want to preface my remarks on this subject by assuring you 
learned gentlemen of the Judiciary Committee that I have no inten- 
tion to presume that I know more than you, or as much as you, about 
the constitutionality of this question. But permit me to remark that 
as I read this law yesterday — this proposed bill, I mean — it struck 
me that it contemplated something which can not be permitted under 
the Federal Constitution, because the Constitution says that Con- 
gress shall regulate the interstate commerce. 

What is interstate commerce? Is it complete when you interrupt 
the shipment of an article of interstate commerce before it is deliv- 
ered to the consignee? At the time it reaches the boundary of the 
State has Congress the right to allow it to be stopped in transition 
and to render the delivery imperfect? 

As regards an article the shipment of which is not entirely pro- 
hibited as generally deleterious, the interstate commerce can not be 
crippled in that way to the injury of the parties concerned, because 
it IS not interstate commerce until the goods in question pass from 
one State into the other unhindered, i. e., from the consignor into 
the hands of the consignee. If the goods shipped from Illinois, in- 
tended for a consignee in Iowa, can be seized by the police authori- 
ties of Iowa right at the boundary of the State, as it is contemplated 
by this bill, where is the interstate character of the shipment? But 
be that as it may, you gentlemen can grapple with all these questions 
very much better than I, and I understand there have been discus- 
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sions before this learned body before in which that element has been 
thoroughly exhausted. I am therefore requested by the officers of 
the German- American Alliance to concern myself with the ethical 
side of this question rather than with the other. 

Now, gentlemen, I maintain with Pastor Voss that this proposed 
legislation is vicious in the extreme. I believe I can illustrate this 
fcubject by giving you a few examples from my own experience, 
relating to the character of the very laws which tnis bill is designed 
to aid. It was about eighteen years ago, when I had to try a case 
in the circuit court at Iowa City, Iowa. It was a hot July day. I 
had exercised myself in my argument to the court and the jury for 
several hours and had become weary and thirsty. I want to be per- 
fectly honest with you. I am 67 years of age. I have used beer and 
light wine to a moderate extent ever since I arrived at the age of 
manhood, and I have always, for forty years past, been considered 
a very excellent risk in the life insurance companies of this country, 
particularly in the Connecticut Mutual, the best in the world. The 
outcry against the moderate use of beer is unreasonable. The great 
German chemist, Liebig, calls beer liquid bread, and as to its health 
and strengthening qualities the equally great French scientist, Pas- 
teur, fully agrees with him. But to return to my experience in Iowa 
City. 

I had become quite exhausted in my efforts before the court, and 
I felt that I needed just one glass of beer. I said to my friend, a 
young lawyer who sat by my side, and with whom I had maintained 
quite a correspondence in the case, that I would like him to take me 
to some place where I could get some refreshment in the shape of 
a glass of beer. He said, " Oh, yes ; that is all right. Let us go 
down the street." I had heard that Iowa had passed some very 
restrictive temperance measures, but I was entirely unfamiliar with 
the character of the legislation that had been enacted. So we 
walked down a few blocks and stopped in front of a store, the win- 
dows of which were covered with shutters. 

My friend rapped at the door, which was locked on the inside, and 
it was opened by some one within. We entered and I expressed my 
desire to the host. He pointed me to a sign suspended from the 
center of the ceiling, and I read upon it these words : " No liquors 
bold except for sacerdotal, medicinal, or culinary purposes." I said 
to the host, " I do not want a glass of beer for sacerdotal purposes, 
because I am not a minister of the Gospel nor a hypocrite ; I do not 
want it for medicinal purposes, because I am neither a doctor nor am 
T sick, and I do not want the beer for culinary purposes, because I 
am not a cook ; but I am quite thirsty. Will you give me a glass of 
beer ? " With that the host gave my friend a significant look, and 
we walked into the back room, and there the host brought out a bot- 
tle of Milwaukee beer with two tin cups and a corkscrew, and we 
sat down and each of us emptied a cup of that beer. 

I say to you, gentlemen of this committee, and to you, ladies and 
gentlemen, "who all, like myself, want to do the very best for the 
cause of temperance, that this incident was to me a source of deep 
humiliation, because I had then for the first time in my life willfully 
violated a law of a great State of this Union. I expressed my senti- 
ments to my friend, who was in other respects a law-abiding and 
honorable citizen of the town. I said to him that I felt cheap and 
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mean for what I had done. But he answered with utter indiflFerence, 
*' Oh, that is nothing; that is done here every day. We are forced 
to do it ; we are forced to break the law every day." 

Is that wise legislation? I" ask you, gentlemen, in all candor, is it 
proper that the great Government of the United States of America 
should lend its hand to the enforcement of such legislation? Have 
we not more important things to do than that? Are you gentlemen 
of this committee not charged with weightier problems than that ? • 

Let me give you another example from my own State of Illinois, 
where I have lived nearly fifty years. Some years ago, in the fall, 
I had to try a case before Judge Eppler, in Petersburg, Menard 
County. When I was through with my labors I had the same desire 
for a glass of beer. The host told me I could not get it in town, 
because local option prevailed there, but that if I walked a mile down 
in a certain direction I would find a little place where I could get 
all the beer I wanted. It was a beautiful autumnal day, just such a 
day when you like to be out in the open fields and in the tinted 
woods, and I walked along, enjoying the air and the scenery. 

After having traveled some distance I noticed a little house about 
half a mile farther away, from which loud noises reached my ear, 
and as I approached the premises they showed in their whole appear- 
ance that they had been improvised for the very purpose to which 
they were devoted. The house consisted of one small room, contain- 
ing nothing but a rough counter, with a bulky man behind it, and a 
barrel of beer and some tin gallon measures at his side. The noise 
I had heard was created by the boisterous talk of a number of men — 
twelve or more — back of the house in an inclosure covered by a 
board fence as high as 6 feet. I asked the host for a glass of beer. 
He told me the law allowed him to sell beer only by the gallon. "A 
gallon! " I exclaimed, " AVhy, my small capacity does not hold one- 
tenth part of that. I want a glass." He replied, " No ; you must pay 
for a gallon if you want a glass, and you can not drink it on the 
premises here; you must drink it back there," pointing to the in- 
closure I have mentioned. 

I was curious to see who the people were back there, and so I 
handed over to the host the price of a gallon of beer. When I 
reached the yard the filled gallon measure was placed before me with 
a cup. I had hardly sat down, in order to study the faces of the 
crowd, when I heard somebody cry out my name, with a friendly 
halloo, and as I looked around I recognized in this person who called 
me the sheriff of the county of Menard, who had served prcesses 
for me on the day before. I asked him about this most remarkable 
custom that prevailed in his bailiwick and which, in order to keep a 
man sober, forced him to buy a gallon of beer, while it denies him a 
glass, remarking that I felt like saying to its advocates what the old 
lady out West, in one of the great Emancipator's best anecdotes, said 
with indignation about her minister whose conduct was not entirely 
in harmony with his pious professions : " If you represent Christ, 
then I am done with the Bible." All the sheriff could answer was 
that the people would not tolerate any beer hall in town, no matter 
how respectable, and so they were driven to the suburbs, where they 
had to evade the law by drinking in the back yard, " away from the 
premises," and buying the beer wholesale. 
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I took a cup of beer from the gallon measure, leaving the rest to 
those thirstier than I, and went back to the hotel, where I had to 
stay over night, because I had not got through with my business, and 
when at about 8 o'clock in the evening I sat in front of the hotel I 
saw several of these men coming back from the place where they 
had been spending a number of hours, passing through the street in 
a condition very humiliating to any gentleman. 

Now, would this be as likely to happen if a respectable place in 
town, right in the face of the neighbors, and in the tear and shame of 
the neighborhood, were kept by a respectable person, placed under 
proper police control, and the whole system under the vigilance of 
honest and efficient officers? 

After all, that is what you well-meaning people on the other side 
should be laboring for. 

Now, if you will go to work to secure temperance by the beneficent in- 
fluences which should prevail in every home in the land, by the enact- 
ment of reasonable laws — not unreasonable measures like this — and 
by the enforcement of such laws through the agency of honest and 
efficient officers, you will accomplish all the good that can be accom- 
plished in the direction of your efforts. You will never accomplish 
it in the way you pursue. 

I join all those who know the facts, who have studied them care- 
fully, and in whose candid opinion prohibition can not be enforced. 
If 1 remember aright, within a few years before his death the very 
originator of the Maine liquor law, Neal Dow, confessed that he 
made a grievous mistake in securing its enactment. Will anybody 
tell me that prohibition has ever prohibited in Maine ? Did it ever 
prohibit in Massachusetts? Did it ever prohibit ajiy where else where 
it was attempted? It has been a failure everywhere; it has re- 
sulted in making people hypocrites and lawbreakers; it has bred con- 
tempt for the law. Is there any question but that if you breed in a 
citizen a feeling that he can break one law with impunity, it is but 
one stop toward the breaking of other laws, laws of more serious im- 
port than the temperance laws ? 

The objects you have in view may be ever so noble. You should 
be encouraged in all that which is attainable. Enact reasonable laws, 
but not measures prompted by fanaticism. Teach by moral pre- 
cepts the blessings of temperance and the curse resulting from ex- 
cesses to body and soul. Prohibition you will never be able to en- 
force. The experience of the past must have taught us all that this 
is an indisputable fact, that the prohibition element in this country 
is not as strong as it was in former times, but is dyin^ out, and that 
in the course of the next generation hardly anything will be left of it. 

Mr. Palmer. What is this gentleman's name, Mr. Chairman? 

The Chairman. Mr. Vocke. 

Mr. Palmer. Then, Mr. Vocke, if you have any objections to this 
bill, I wish you would state them. I do not think the Prohibitionists 
need your advice. 

Mr! Vocke. Mr. Chairman, I said at the outset that I had been 
requested to touch upon the ethical side of this question only. The 
cloven foot of prohibition is clearly apparent in this bill, and it is, 
therefore, proper to show whether prohibition should be advocated 
by this Congress or not. I raise the objection that it should not. 
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But, besides the constitutional and ethical questions involved in the 
bill, there is also an economic side to it. If this law is enacted, hav- 
ing for its object, for the accommodation, now, of one or two States, 
to keep fermented, vinous, and intoxicating liquors out of their 
boundaries, all the 40 States in . the Union can pass temperance 
measures similar to those prevailing in Maine, Iowa, and Kansas. 
Of course, to all of them this same bill would apply. The traffic and 
interstate commerce in liquor would then be at an end, and that very 
article of interstate commerce which has, ever since the year 18G2, 
yielded hundreds of millions of dollars of internal-revenue taxes to 
the Federal Government, without which it would probably have been 
impossible to carry on the war in order to prevent the destruction of 
our Union, would be extinguished as a subject of taxation. This 
would be like killing the hen that has laid the golden egg. 

True, the pending bill is not intended as a revenue measure; but 
would it not, in its operation, have the effect of disturbing that very 
uniformity which is expressly provided by the Federal Constitution 
in these words: "All duties, imports, and excises shall be uniform 
throughout the United States ? '' The levying of such duties, etc., 
is the first in order and among the most important powers delegated 
to Congress; and, in the language of the great Webster, the Union 
under the Constitution " had its very origin in the necessities of dis- 
ordered finance, prostrate commerce, and a ruined credit." 

My time does not permit me to pursue this subject any further and 
to point out what incalculable injuries the contemplated legislation 
would cause to our farmers and to almost all other classes of societ3^ 

But is it in harmony with the spirit of our Federal Government 
to enact a measure like the one now before your honorable commit- 
tee? Let us admit that Iowa and Kansas have the right to pass 
whatever temperance legislation they please. We do not wish to 
take them to task for that. It is all a matter of taste, and hence we 
will cheerfully follow in this matter the clever advice of our great 
American humorist, Mark Twain, given on his seventieth birthday, 
to the effect that while the indulgences he followed agreed with him, 
it was not necessary for anybody else to follow them, because they 
might not agree with anybody else. 

But I want to urge that it is not the part of the Federal Govern- 
ment to pass laws in support of such cranky legislation as that we 
find in those States, and it seems to me that the pending measure is 
absolutely out of place in the Congress of the United States. I have 
always looked upon this glorious Union and its Central Government 
as I do upon the mild June sun, radiant with light, does not destroy or 
oppress, but warms and fructifies wherever it sheds its genial rays. 
None but those who follow certain occupations subject to internal- 
revenue taxation or Federal control, or a certain class of wrongdoers 
ever feel the arm of that Government. In the daily walks of life it is 
hardly ever noticed except when we stamp our letters for mailing or 
count our greenbacks. That grinding oppression which is sometimes 
felt as the result of sumptuary laws or of a petty police despotism 
is not of the nation, but invariably the work of an intolerant crowd 
ruling in smaller communities. 

Our Federal Government is designed to shed beneficences only. I 
insist, gentlemen of this committee, that that Government is too great 
and too broad ever to engage in the unworthy work of aiding any 



COMMERCE BETWEEN THE SEVEBAL STATES, ETC. 127 

one of the States of this Union in the enforcement of its antiliquor 
laws or measures of that kind. The State of Iowa claims that the 
passage of this bill is required in order to enable it to secure a proper 
exercise of its police powers. If, aside from those extreme cases in 
which the State may call for aid upon the Federal Government as 
provided by the Constitution, the State means to exercise any of its 
inherent powers, it should possess inherent strength enough to ass'^rt 
those powers and not reduce the Federal Government to the humili- 
ating position of a ready handmaid in matters so highly obnoxious 
to a large and respectable part of its own population. 

I have said before that I am not going to argue with you learned 
gentlemen about the constitutionality of mis measure. I maintain, in 
my humble opinion, that it is unconstitutional. I do not believe it 
will stand the test of the Federal Supreme Court. But be that as it 
may, it is improper in every respect, and it is certainly unworthy of 
a great legislative body like the Congress of the United States. 

Gentlemen, I thank you for your attention. 

Mr. Nicholson. Mr. Chairman, it is now 11 o'clock, and I under- 
stood you wished to go on with the hearing until 12 o'clock. 

Mr. Hexameb. Yes. 

Mr. Nicholson. Then may I proceed, Mr. Chairman ? 

The Chaibman. Certainly. 

STATEMENT OF REV. S. E. NICHOLSON, OF HARRISBUEG, FA., 
SUPERINTENDENT OF PENNSYLVANIA ANTI-SALOON LEAGUE 
AND SECRETARY OF THE AMERICAN ANTI-SALOON LEAGXTE. 

Mr. Nicholson. Mr. Chairman and gentlemen, I would like to say 
at the outset that I regret exceedingly that Mr. Dinwiddie, whom I 
think most of you know personally — ^he is the legislative superin- 
tendent of the American Anti-Saloon League — is in bed sick, and is 
unable to attend this meeting. 

As secretary of our American Anti-Saloon League I have been 
asked to be present to-day, and with your permission I would like to 
speak on our side of the question. I can not express too strongly my 
regret that Mr. Dinwiddie is not here, because he has thoroughly 
covered this entire question in his investigations, and I have no 
doubt whatever that he would have been able to present some solid 
arguments upon this side of the question. 

Mr. Chairman, if I understand th^ question rightly as involved in 
this bill, I do not care to enter into a debate concerning the statements 
and arguments that have been presented here to-day. It was not my 
good fortune to hear the discussion some two weeks a^o upon this 
measure, and I do not know what was presented at that time, but if I 
understand this measure the prohibition question is not involved in 
it except in the most remote degrees, for may I call your attention to 
the fact at the outset that this bill does not propose to close a single 
saloon ? 

Under this bill, so far as the terms of the bill are concerned, there 
is no prevention of the shipment of any intoxicating liquor from one 
State of the Union into another State, and so I shall choose to elimi- 
nate from my part of the discussion the entire prohibition question, 
simply saying this, that I think the arguments and statements that 
have thus far been presented to the committee to-day would be en- 
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tirely appropriate in a State campaign to be presented before the 
people as an argument from the standpoint of those gentlemen why 
the State should not enact a prohibitory law. 

The Chairman. Will you allow me to ask a question for my own 
information ? 

Mr. Nicholson. Certainly, sir. 

The Chairman. You say the object of the bill is not to prevent the 
transportation of liquor from one State into another? 

Mr. Nicholson. No ; I said, so far as this bill is concerned, there is 
no prevention of the shipment of intoxicating liquor from any State 
of the Union into another. 

Mr. Nevin. You are talking of the Williams bill ? 

Mr. Nicholson. No ; the bill 13655 — ^the Littlefield bill. So far as 
this bill is concerned it does not b}^ its own provisions prevent the 
shipment of any liquor from one State into another. And that 
brings me at once to the principle, as I regard it, which is involved i 

in this measure — the only principle, it seems to me — and that is 
whether or not the dealing with the liquor question by statute shall 
be relegated to the States. 

I would call your attention — and I am not going to enter into a 
lengthy argument, Mr. Chairman and gentlemen of the committee — 
to the fact that for a period of about half a century prior to the year 
1888 it seemed to be the general opinion, recognized by the courts and 
by Congress, that the States had complete jurisdiction of the liquor 
question. About the year 1888 in a case, I think, that came up from 
the State of Iowa, the question was again brought before Congress — 
brought before the Supreme Court, I mean — and by a series of 
decisions through two or three years there came finally what was 
known as the original-package decision, by which the Supreme 
Court seemed to reverse itself. I think I am right in making that 
statement, because in a prior decision Chief Justice Taney had clearly 
established the fact that in the absence of any Congressional action 
the States had complete jurisdiction over the liquor traffic. But in 
the original-package decision a contrary opinion was rendered to 
the effect that under the interstate-commerce law, inasmuch as Con- 
gress had not relinquished any of its rights by statute, liquors could 
be shipped in from one State to another State. Not only that, but 
they could be delivered to the consignee, and the consignee in turn 
could direct that interstate-commerce shipment into the general traf- 
fic of the State the interstate-commerce character of that liquor re- 
maining so long as the original package was not broken. 

I think I am right in making that statement. Hence, new con- 
ditions arose, and many of the States — a few of them in particular, 
but many of them in a general way — ^began to be burdened, as they 
felt, under that decision. Original-package houses sprang up in the 
State of Kansas and in the State of Iowa, and in spite of the fact 
the States had undertaken to prohibit the traffic in intoxicants from 
these original-package houses these interstate-commerce shipments 
in unbroken packages began to be distributed promiscuously among 
the people. 

Then you will remember the appeal came to Congress, for in the 
original-package decision it was hinted very strongly, at least, that 
Congress would have the power to act. So there was enacted the 
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Wilson law of 1890, with which you are familiar, undertaking to 
change the time when the interstate-commerce character of the ship- 
ments of the liquor should cease. Prior to that time, as I said, the 
shipments could be sold by the consignee if sold in unbroken pack- 
ages. Under the terms of the Wilson Act the point at which the in- 
terstate-commerce character should cease was decided to be at the 
time of delivery to the consignee, or to use the exact words of the 
statute, " at the time of arrival within the State," which was con- 
strued by the court to mean, at the time of delivery to the con- 
signee, that it had not in a legal way arrived within the State until 
the delivery had been made to the consignee. 

The question of the constitutionality of that act was taken to the 
Supreme Court, and, notwithstanding it has been stated this morning 
that a measure of this sort is unconstitutional, the court held that the 
Wilson Act was constitutional. 

May I read you just one or two statements from that decision? I 
have it here, Mr. Chairman. I want to call your attention to this 
fact first, that in a prior decision, in what is called the case of Leisy v, 
Hardin, the Chief Justice says : 

The conclusion foHows that as the grant of the power to regulate commerce 
among the States, so far as one system is required, is exclusive, the States can 
not exercise that power without the assent of Congress. 

Now, the Wilson law was declared by the Supreme Court to be 
constitutional, and in the decision of the Chief Justice in that case 
it was stated : 

Congress has now spoken and declared that imported liquors or liquids shall, 
upon arrival in a State, fall within the category of domestic articles of a similar 
nature. Is the law open to constitutional objection? 

Here is what is said on that point : 

It does not admit of argument that Congress can neither delegate its own 
]x>wers nor enlarge those of a State. This being so, it is urged that the act of 
Congress can not be sustained as a regulation of commerce, because the Consti- 
tution, in the matter of interstate commerce, operates ex proprio vigore as a 
restraint upon the power of Congress to so regulate it as to bring any of its 
subjects within the grasp of the police power of the State. In other words, it 
is earnestly contended that the Constitution guarantees freedom of commerce 
among the States in all things, «and that not only intoxicating liquors be 
imported from one State into another without being subject to regulation under 
the If^ws of the latter, but that Congress is powerless to obviate that result. 

That is the result. Now here is the summing up of it : 

No reason is perceived why, if Congress chooses to provide that certain desig- 
nated subjects of interstate commerce shall be governed by a rule which divests 
them of that character at an earlier period of time than would otherwise be the 
case, it is not within its competency to do so. 

The differences of opinion which have existed in this tribunal in many leading 
cases ui)on this subject have arisen not from a denial of the power of Congress 
when exercised, but upon the question whether the inaction of Congress was in 
itself equivalent to the aflarmative interposition of a bar to the operation of an 
undisputed power possessed by the States. 

And again : 

The framers of the Constitution never intended that the legislative power of 
the nation should find itself incapable of disposing of a subject-matter specifi- 
cally committed to its charge. The manner of that disposition brought into 
determination upon this record involves no ground for adjudging the act of 
Congress inoperative and void. 



130 COMMERCE BETWEEN THE SEVEBAL STATES, ETC. 

It seems to me, Mr. Chairman, that the decision of Congress on the 
Wilson bill has established clearly the right of Congress to deal with 
this question. 

Now, mider the Wilson Act other conditions have arisen in many 
States of the Union that are as intolerable almost, as many people 
believe, as the condition which grew out or the original-package 
decision, for it has been shown, I think, in the hearings on this ques- 
tion before this committee here two years ago, and it is in the knowl- 
edge of many of the members of this committee, that under these con- 
ditions by which liquors can be shipped into a State and delivered to 
the consignee, gross abuses have ^own up under that provision. 

It is very often the case that liquors are shipped into a given com- 
munity^ not only addressed to persons giving their proper names, 
but sometimes addressed to Mr. A or Mr. B or Mr. X or Mr. Y, and 
so on. They are then held in the express offices, and from time to 
time some one comes in who is willing to pay the C. O. D. charges, 
and who says : " I am Mr. A " or Mr. B or Mr. X, and so on, and 
gets the liquor. The express companies' offices, in some instances, 
becoming storage houses for liquor, which is dispensed throughout 
the community from time to time, in very many instances contr.-iry 
to the State law which exists upon this question. 

I need not go into detail along that line, but that gives simply a 
little idea of some of the abuses against which the people have been 
protesting throughout the country, and which add to the widespread 
request and desire that Congress take some additional action that 
will give relief from these present burdens that exist. 

I think it is interesting to note this fact in passing, that in reading 
the debate prior to the enactment of the Wilson law in Congress I 
find that practically the same arguments were advanced by members 
on the floor of Congress for the enactment of that law as those that 
are being advanced to-day for the enactment of this bill; and un- 
doubtedly in the minds of many of the Congressmen, at least, it was 
intended at that time to cover this entire question by which the con- 
trol of the liquor traffic should be left entirely to the States. But by 
what may be the unfortunate language of the bill the word " arrival " 
was construed by the court as I have suggested, so that the only point 
now involved in this measure is the willingness of Congress to sim- 
ply take an additional step, which I believe many of the Congress- 
men believe they did take when the Wilson Act was enacted, and 
pass such legislation as will relegate the jurisdiction of this question 
entirely to the States. 

Upon that point, it seems to me, we hardly need any argument. 
The whole theory of the relationship of the Government to this ques- 
tion from the very beginning has been that idea that a State shall 
have complete jurisdiction, under its police powers, with reference 
to that which directly and immediately concerns its own citizens. 
And we believe Congress is fully justified under the conditions that 
have grown up under the Wilson law in taking such action as will 
relegate the whole question back to the jurisdiction of the States, 
allowing the States to enact such legislation as they may determine 
will be ror the best interests of their own people. 

The Chairman. Have not the States always had the exclusive 
power to prevent the sale or manufacture of liquor ? 
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Mr. Nicholson. So far as the manufacture and sale of liquors are 
concerned and the sale after it is manufactured in the States, yes; 
but under that interstate-commerce law and under the Wilson Act 
and under the decision of the court construing the Wilson Act, the 
States have not had jurisdiction, because the interstate character of 
Ihe shipment holds — before the Wilson Act until the original package 
was broken, and under the Wilson Act that interstate-commerce char- 
acter holds until the delivery has been made to the consignee; and 
under that very gross abuses have arisen, as I said. 

The question you suggest did apply, as I stated a while ago, to the 
period of about half a century prior to the year 1888, when it was 
admitted, seemingly both by Congress and the Supreme Court, that 
the States had jurisdiction not only of liquors manufactured within 
the States, but also over those that came from one State to another. 

Mr. Smith, of Kentucky. Your contention, as I understand it, is 
that the State should be endowed with power to prevent interstate 
commerce in liquors ? That is it, essentially ? 

Mr. Nicholson. Yes, sir; that is what it amounts to; and in doing 
that I would suggest not that Congress shall be asked to delegate 
a power to the States which Congress has no power to do, but rather 
that it shall simply change the character of the interstate article of 
shipment and say that its interstate-commerce character shall cease 
when it arrives within the State and before delivery to the consignee. 

The Chairman. Your idea is to do indirectly what the law says 
shall not be done directly ? 

Mr. Nicholson. I do not know what law you refer to. 

The Chairman. That Congress can not delegate its power to the 
State — ^you concede that ? 

Mr. Nicholson. Yes. . 

The Chairman. Then how can Congress withhold its protecting 
power to interstate commerce ? 

Mr. Nicholson. To answer that I simply go back again to the 
decision on the Wilson Act, which, I think, fully covers your ques- 
tion, because the same questions would arise there. Prior to the en- 
actment of the Wilson Act the interstate-commerce character of the 
shipment of liquor did not cease until the original package became 
broken and entered the arena of State commerce. 

Mr. Sterling. Does not the decision you read from make the very 
distinction that exists between the Wilson Act and this bill ? 

Mr. Nicholson. I do not think so. May I call your attention to 
the fact that before the Wilson law was enacted the court said that 
the State did not have jurisdiction without the assent of Congress, 
plainly indicating that it was within the province of Congress to 
take action? And immediately following that the Wilson bill was 
enacted, which changed the time when the interstate shipments 
ceased to be an article of interstate commerce and became a State 
article of commerce. 

Now, then, I do not think there is anything within that decision 
that at all raises the point that you suggest. The contention that 
we have is simply this: That Congress, having taken action at one 
time clearly witHin its powers, as the Supreme Court has decided, 
changing the time when the article ceases to be an article of inter- 
state commerce to an earlier time. Congress may take further action 
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and fix that time at a still earlier period, in order to carry out the | 

policy that we believe should be carried out, of giving the States com- 
plete jurisdiction over the sale within their oA^n borders. 

Mr. Clayton. Where does Congress get the power to enact such 
legislation? Is it not derived from the interstate-commerce clause 
of the Constitution ? 

Mr. NjCHOLSoN. Yes; from the Constitution, which says that Con- j 

gress has the power to regulate interstate commerce. That has been j 

clearly shown from the decision. 

May I just interject this thought, Mr. Chairman, that having had 
no word of this hearing definitely until last evening, I am not pre- 
pared to cite immediately all the decisions, but having given con- 
siderable attention to this matter two years ago, and more or less 
since that time, I am, in a general way, well acquainted with the idea 
which we are aiming to get at in tnis measure. I think that Mr. 
Clayton has suggested that which is the right foundation to start 
from. 

Mr. Palmer. That has been decided by the Supreme Court in this 
Rahrer case. I will read you from 140 United States Reports, page 
545: 

The act of August 8, 1890 (26 Stat, 313, ch. 728), enacting " that all fermented, 
distilled, or other intoxicating liquors or liquids transported into any State 
or Territory, or remaining therein for use, consumption, sale, or storage therein, 
shall upon arrival in such State or Territory be subject to the operation and 
effect of the laws of such State or Territory enacted in the exercise of its police 
powers, to the same extent and in the same manner as though such liquids or 
liquors had been produced in such State or Territory, and shall not be exempt 
therefrom by reason of being introduced therein in original packages or other- 
wise," is a valid and constitutional exercise of the legislative power conferred 
upon Congress; and, after that act took effect, such liquors or liquids intro- 
duced into a State or Territory from another State, whether in original 
packages or otherwise, became subject to the operation of such of its then 
existing laws as had been properly enacted in the exercise of its police powers, 
among which was the statute in question as applied to the petitioner's offense. 

That shows that Congress has the power to do this thing and has 
the right to declare that the interstate package shall be subject to the 
police power when it arrives within the State, so that settles the ques- 
tion as to what the Supreme Court has decided on that point. 

Mr. Clayton. It had the power to enact such legislation in pursu- 
ance of its power to regulate interstate commerce. 

Mr. Palmer. Exactly so. There is no question about the power of 
Congress to do it. 

Mr. Clayton. I infer, Mr. Nicholson, that you are not a lawyer? 

Mr. Nicholson. No, sir. 

Mr. Clayton. I inferred it from the line of your argument. 

Mr. Nicholson. And yet I think the decisions of the Supreme 
Court are clearly in line with the idea that Congress can regulate it, 
if it sees fit to do so, or bring about the entire abolition of any article 
of commerce by internal regulation. The internal regulation would 
go to that extent if Congress saw fit to exercise its authorit3^ 

Mr. Palmer. I understand that you were here last session when this 
subject was under discussion before? 

Mr. Nicholson. Two years ago. 

Mr. Palmer. When this committee reported a bill, which was un- 
derstood to be satisfactory to both sides. In that bill it was provided 
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that it should not apply to the shipment of liquors to anybody who 
wanted them for his own use. 

Mr. Nicholson. Well, Mr. Chairman, I am thankful to Mr. Palmer 
for bringing that up. 

Mr. Palmek. I want to know if that bill would be satisfactory to 
the temperance people now ? I believe it was satisfactory to them in 
the Fifty-eighth Congress, and it was reported unanimously, I be- 
lieve, except that Mr. Parker thought some other kind of a bill would 
be better. 

Mr. Clayton. Yes; in Report No. 2337, Fifty-eighth Congress, 
second session. 

Mr. Nicholson. I may say that immediately after the report of 
the committee it was my privilege to take up the question with Mr. 
Dinwiddie and some members of this committee and discuss the ques- 
tion whether or not there was not grave danger involved in that, and 
second, whether there was any necessity for it. In the second place,, 
I think I can speak for the organization which I represent and for 
Mr. Dinwiddie, and say that is not satisfactory. 

And if you will bear with me a few minutes longer, I want to 
cover another point. I would like to read you what I prepared oa 
that very point while coming down on the train from Harrisburg 
this morning. Therefore I will address myself simply to the ques- 
tion that Mr. Palmer has asked. 

Mr. BiRDSALL. Does not this Littlefield bill in fact have that pro- 
vision now? Let me call your attention to the proviso clause in sec- 
tion 1. The bill first provides that the liquor shall be subject to 
State law immediately upon passing the boundary of the State, and 
then there is this proviso : 

Provided, That shipments of such liquors entirely through a State or Terri- 
tory and not intended for delivery therein shall not tte subject to the provisiong 
of this act, nor shall this act authorize the infringement of the right of common 
carriers to continuously transport such merchandise from without such State 
to a station therein. 

Mr. Nicholson. I do not think that covers the question which Mr. 
Palmer has asked. 

Mr. BiRDSALL. AYhat do you understand that to mean, then ? 

Mr. Nicholson. The first part of that plainly has reference to the 
shipment. For instance, if a Pennsylvania dealer wanted to ship 
into Indiana, the Ohio laws could not stop it if it was sent to some 
one in the State ©f Indiana. It has reference to the shipment 
through the State, so that that does not govern the question at all. 

Mr. BiRDSALL. I call your attention to it. If it does not mean that, 
I do not know what it does mean. 

Mr. Palmer. That provides that a common carrier can transport 
the merchandise to the State to which it was sent. It could not be 
seized until it got to the station to which it was sent. The question 
1 want to hav^ answered is whether they have any objection — whether 
your people have any objection — to a man getting a case of beer, for 
example, for his own use? T\Tien we had the subject up before there 
did not seem to be any objection to that, as a right guaranteed to a 
man by the Constitution 

Mr. Smith, of Kentucky. And the advocates of that measure at 
that time denied that that was their purpose and did not Avant to take 
it from you. 
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Mr. Palmer. I want to know what my temperance friends think 
about it. I confess I belong with them in a measure. I was chair- 
man of a State Prohibition campaign committee at one time in Peiiu- 
sylvania. I would like to know what our temperance friends think 
of that provision. I do not want you to understand from what I 
sJEiy, however, that I am a teetotaler. [Laughter.] I believe in pro- 
hibition for the other fellow. [Laughter.] But I am not so weak- 
minded as to fail to see that a man can be a Prohibitionist and yet not 
be a teetotaler. [Laughter.] 

The Chairman. Let us hear Mr. Nicholson's reasons. 

Mr. Nicholson. I jotted them down hastily in the train as I came 
down here. 

It will be remembered that at the session of Congress two years 
ago an amendment was incorporated by this committee in what was 
then known as the Hepburn-DoUiver bill, embodying this same prin- 
ciple of legislation, exempting from the provisions of the bill liquors 
shipped from one State into another, intended for personal use. I 
understand such a proposition has been made or is to be made con- 
cerning this measure, and it is against such an amendment that I 
desire to protest most strongly. I may say, without violating any 
confidences, I think, that the incorporation of this amendment two 
years ago was a chief reason why the Anti-Saloon League felt itself 
debarred from any further effort to try and secure favorable action 
by Congress on the bill. 

Speaking for myself alone, I feel strongly that such an amendment 
nullifies in large part the purposes of this proposed legislation and 
.opens up endless opportunities in every State for the evasion of the 
law. 

Plainly, as has been stated, the purpose of this bill is by an act of 
Congress to so change the character or interstate shipments of liquors 
that they shall lose their identity as articles of interstate commerce at 
a point earlier than is now provided under the Wilson law ; that this 
shall occur upon entry into a State and before delivery to the con- 
signee, and therefore shall thereafter be subject entirely to State 
jurisdiction. Such an amendment, as I have referred to, at once 
limits the scope of the bill, and if enacted into law would at once 
mean that the States would have jurisdiction over some liquors when 
shipped from another State, and that they would not have jurisdic- 
tion in other cases. To put it more plainly, the State T^ould then 
have jurisdiction over liquors shipped m for the* evident purposes of 
traffic, but not jurisdiction over those intended for personal use by 
the consignee. 

What is the need of such legislation? Under the Wilson law, as 
construed by the Supreme Court, liquors may be delivered to the con- 
signee, when they immediately lose their identity as articles of inter- 
state commerce, and the consignee is debarred fronj disposing of 
these liquors in violation of State law. For what purpose, then, are 
liquors now permitted to be shipped in, except lor personal use? 
Congress, by the Wilson Act, destroyed the power to traffic in such 
liquors in violation of State law ; then what is gained in this proposed 
act if it is to be qualified by such an amendment ? 

I grant that there is this advantage, that the storage of liquors in 
express offices, and the delivery to any and all who are willing to 
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pay the C. O. D. charges, will be broken up, but this will be obviated 
by the shippers being a little more careful to get the exact names of 
the consimees, and the storage rooms will be transferred from the 
express offices to the houses or the shippers themselves. The traffic, 
which has constituted the necessity for the legislation proposed in 
this unamended bill, will go on with hardly perceptible decrease, 
and we will continue to witness the spectacle of wholesalers and 
manufacturers of another State being permitted to engage in a busi- 
ness in a State and derive profits thereirom which are denied its own 
citizens. 

It is argued, however, that such a provision is necessary, that 
the right to import liquor for personal use carries with it the right 
to ship such liquors and can not be abridged by legislation. If that 
be true, that right exists by virtue of the power of the Constitution 
or by virtue of an inherent and inalienable right, and not by any 
force that this proposed amendment can give it. If such right 
exists, then the only purpose of the amendment, or at least its only 
effect, would be unnecessarily to advertise the fact that the interstate 
traffic in liquors may be allowed, amounting to the same thing as a 
license to carry on such traffic. But is there any such constitutional 
or inherent right ? 

' Mr. Smith of Kentucky. Do I understand your proposition to be 
that although the citizen may have the inherent right to get liquor 
from without the State for his own personal use, yet his rights are 
not to be advertised and made known to him — these rights that the 
people have ought not to be made known to them ? 

Mr. Nicholson. No; this amendment does not add anything to 
the rights which the citizens have. 

Mr. Smith of Kentucky. And the citizen ought not to be made 
cognizant of the rights which he has ? 

Mr. Nicholson. No ; it will add to the burden 

Mr. Clayton. If we do not recognize that constitutional right, 
may it not imperil the constitutionality of this act? You have read 
the case of Vance v. Vandercook, in 170 United States Reports ? 

Mr. Nicholson. Yes; I was coming to that. In that case there 
has been claimed to be an inherent right or a constitutional right. 

Mr. Clayton. Wait; here is the language of Justice White on that 
matter : 

Indeed, the law of the State here under review does not purport to forbid 
the shipment into the State from other States of intoxicating liquors for the 
use of a resident, and if it did so it would, upon principle and under the ruling 
in Scott 1?. Donald (165 U. S., 58, 170), to that extent be in conflict with the 
Constitution of the United States. 

Mr. Nicholson. Yes ; I w,as familiar with that, and I covered that 
in this argument here. 

Mr. Clayton. If that is the objection, what is the objection to 
leaving it in the law? If it is true, why not state it? 

Mr. Smith, of Kentucky. The point jfie just made was that it will 
not let the people know it. 

Mr. Palmer. The j)oint you made a while ago was that a man did 
not have such a constitutional right. 

Mr. Nicholson. Of course, if that proposition does not appeal to 
jou I will not go into it further. 
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It is asserted that this is affirmed in the Vance v, Vandercook de- 
cision, but I call your attention to the fact that this decision was ren- 
dered in the light of the interpretation of the Wilson Act. Certainly 
under that law it would have been a violation of the Constitution to 
forbid shipments of liquor intended for personal use, because the 
interstate-commerce character of the liquor did not cease until de- 
livered to the consignee, and any interference by a State bevond that 
point would have been in violation of the Constitution, which gave 
to Congi'ess sole control over such commerce. 

Mr. Clayton. Would you mind my quoting a little more from 
Vance v. Vandercook, so that you can answer? 

Mr. Nicholson. No, sir. 

Mr. Clayton. I read just now a sentence from the opinion by Mr. 
Justice White. Now I will take it up where I left off [reading] : 

It is argued that the foregoing considerations are inapplicable, since the State 
law now before us, while it recognizes the right of residents of other States to 
ship liquor into South Carolina for the use of residents therein, attaches to the 
exercise of that right such restrictions as virtually destroy it. But the right of 
persons of one State to ship liquor into another State to a resident for his own 
use is derived from the Constitution of the United States, and does not rest oa 
the grant of the State law. Either the conditions attached by the State law 
unlawfully restrain the right or they do not. If they do — and we shall here- 
after examine this contention — then they are void. If they do not, then there 
is no lawful ground of complaint on the subject. 

And again in the same case it is said : 

Conceding, without deciding, the power of the State where it has placed the 
control of the sale of all liquor within the State in charge of its own officers to 
provide an inspection of liquors shipped into a State by residents of other 
States for use by residents within the State, it is clear that such a law to be 
valid must not substantially hamper or burden the constitutional right on the 
one hand to make and on the other to receive such shipments. 

Mr. Nicholson. Yes; I simply reiterate the argument that that 
old decision was made in the light of the interpretation of the Wilson 
Act, and, as I just said, plainly it would be contrary to the Constitu- 
tion of the United States for any State to undertake to prohibit the 
shipment of liquor from one State to another State to be delivered 
to the consignee, simply because under the terms of the Wilson Act 
the article shipped possessed an interstate character to the time it 
got into the hands of the consignee. 

The Chairman. Would not your bill be unconstitutional without 
the amendment — that is, assuming that the Supreme Court is right 
when they say you can not deprive a citizen of his right to ship and 
to receive liquor? 

Mr. Nicholson. Let me say that the language used by the court in 
the case of Vance v, Vandercook, affirming the right to ship liquors 
from one State to another for personal use, subsequent to the passage 
of the Wilson Act, is no stronger than the language used by the court 
in the original-package decision in affirming the right to ship liquors, 
even for the purposes of State traffic, when sold in unbroken pack- 



Now, I have arrived at that conclusion in my own mind by taking 
those two things into consideration — reading the original-package 
decision, and then reading the decision in Vance v, Vandercook — 
and I am impressed with that fact, as I have said, that the language 
is no stronger in affirming the right to ship liquor in for personal 



COMMERCE BETWEEN THE SEVERAL. STATES, ETC. 13T 

use, under the Constitution, than it was affirmed in the original- 
package decision that they had a right to ship liquor in when sold 
m the original package. 

Mr. BiRDSALL. Do you desire to prevent a person from shipping 
any liquor in for his own use ? 

Mr. Nicholson. I will answer it this way : This committee is not 
face to face with that question ; Congress is not asked to prohibit the 
sale of liquor. It is simply asked to let the whole control of this 
question rest with the States. And we feel that the people and the 
States can be trusted to do what is best for its own citizens. 

The Chairman. That is a very ingenious evasion of the question. 
[Laughter.] 

Mr. BiRDSALL. You are here representing the Anti-Saloon League 
pf America, and what I desire to get at is what that league desires. 

Mr. Nicholson. We would like the unamended bill. 

Mr. BiRDSALL. You would desire to prevent a citizen of a State 
from shipping in liquor for his own personal use ? Is that the desire 
of the league f 

Mr. Nicholson. I do not think the lea^e has any policy upon that,^ 
because it has not been face to face with that in any State of the 
Union. But we believe that for Congress to step in when it is not 
an issue and prohibit the States from doing that is not necessary in 
order to prevent the proposed measure being declared unconstitu- 
tional. 

Mr. Palmer. Do you think any State would ever pass or ever could 
pass a law forbidding a man to use alcoholic beverages? 

Mr. Nicholson. I think it is very doubtful. • 

Mr. Clayton. The question we are dealing with is how far this 
power to regulate interstate commerce extends and how far you want 
it to be extended. 

Mr. Nicholson. I think I covered the first question from my stand- 
point in the argument I have made here, that the decision in the 
Vance v, Vandercook case was a decision under the Wilson Act. 
What the league wants in this matter is, that while Congress is tak- 
ing action on this question it will do it without qualification and 
leave the States free from untrammeled to do what they desire at any 
time for the public good. 

To my mind, the court in Vance v. Vandercook was not declaring 
that which is an absolute right, which could not be affected by a law 
of Congress, for there was no such general subject before the court, 
but it was only declaring the rights existing bv virtue of the Wilson 
Act. 

This is more evident, because in the case of Crowley v. Christensen 
(137 U. S., 86) it is expressly stated as a fundamental priiiciple 
that— 

There is no inherent right in a citizen to seH intoxicating liquors by retail ; 
it Is not ja privilege of a citizen of a State or of a citizen of the United States. 

There is another phase of this question, which is perhaps the really 
difficult one, because it touches the question of personal rights, and 
we are asked if we intend to deny the use of liquors to the individuaL 
In the first place, that question is not before this committee for set- 
tlement, except in the most indirect way, for, as has been said, this bill 
is not a prohibitory measure. By its own action it does not close a 
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single saloon, nor does it forbid any shipment of liquor. The only 
principle involved is that the States shall have complete jurisdiction 
over tne whole liquor question in so far as it affects m any way their 
own citizens, or, to be more specijfic, that liquors shipped from one 
State to another shall immediately upon entry within the State be 
of the same character as liquors already within the State and subject 
to the same jurisdiction. 

If Congress is to be committed to this principle, why should it 
qualify its action and say that some liquors shall not be thus subject 
to State laws? Is Congress afraid to trust the States to do that 
which they believe the best thinff for their citizens? Is there not, in 
fact, grave danger in a sj^stem bv which Congress seeks to establish 
one rule by which the citizens of a State may govern themselves as 
to personal habits, while the State may estaolish another standard 
denying the right of its own citizens to furnish that its people 
which Congress says the people from another State may furnish? 
Is it not better, while this subject is before Congress, to do what the 

geople are expecting, viz, leave this whole question to be dealt with 
y the several States? 

It is argued, however, that no State seeks to prohibit the use of 
li(][uor by its citizens. Just so ; and the time may never come when 
this will be attempted, but some of them do prevent the sale of 
liquor, and it is a rare exception, if existing at all, where any State, 
either by a prohibitory law or by local option, exempts from its pro- 
visions the sale of liquor intended for pers<mal use. Would not such 
a law be a farce? Suppose a State said no one shall sell liquor ex- 
cept it is intended for personal use. What would be the effect ex- 
cept to break up the wholesale business and give a monopoly to the 
retail trade ? Most people buy liquors for their own use. 

What an incongruity for Congress to take such action as will 
enable a State to say, " We will prohibit our people from selling 
liquors to our people, but we may not prevent certain people of other 
States from selling the same kind of liquors to our people. 

After all, I am not going to run away from the admissions that 
States forbid the sale of liquor, not because there is any crime in 
the mere act of sale, but presumably because they regard its use by 
the people as detrimental to the public good. Were the question one 
only of personal benefit or injury, then the right to personal use 
could never be questioned. But when the use is attended bv the in- 
crease of crime, pauperism, insanity, and public demoralization, then 
the question of the public good becomes paramount, a fact which this 
committee and Congress must needs consider if the personal question 
is to be injected. 

Was ever a prohibitory law declared constitutional on the grounds 
that the mere sale is a crime that might produce pauperism, but not 
crime and insanity? 

In the License cases (5 How., 504) the court said: 

It is not necessary for the sake of justifying the State legislature now under 
consideration to array the appalling statistics of misery, pauperism, and crime 
which have their origin in the use or the abuse of ardent spirits. 

In Mugler v, Kansas (123 U. S., 623) we find— 

Nor can it be said that Government interferes with or impairs anj-oue's con- 
stitutional right of liberty or property when it determines that the manu- 
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facture and sale of intoxicating drinks for general or individual use as a 
beverage are or may become hurtful to society and to e\ery member of it and is 
therefore a business in which no one may lawfully engage. 

. In Crowley v. Christensen (137 U. S., 86) — 

The statistics of every State show a greater amount of crime and misery 
attributable to the use of ardent spirits obtainable at these retail liquor stores 
than to any other source. 

Finally, let me say that such an amendment will not only compli- 
cate the law, but will provide endless opportunities for evading the 
law. Where is there a court of inquir}^ to determine the intent or 
purpose of the shipment, and shall such inquiry be extended to every 
shipment? Without such investigation there will still exist endless 
opportimity for boot-legging and the speak-eksy, and although the 
States may reach a solution of this evil, so far as the traffic in their 
own liquors is concerned, yet the problem will be more difficult if this 
amendment is incorporated. 

Mr. BiRDSALL. Now, will you permit me to ask you a question or 
two? 

Mr. Nicholson. Yes. I shall be glad to answer if I can. 

Mr. BiRDSALL. I want to understand your theory of this bill, if I 
can. First, your understanding is that this Littlefield bill surren- 
ders to the State whatever power Congress may have over the subject 
under the Constitution and leaves the State-with supreme authority to 
deal. with the liquor question? 

Mr. Nicholson. Within its own borders. 

Mr. BiRDSALL. Yes. And having relegated all that power to the 
State, it is then your understanding that the State would have the 
power to prohibit a private individual from buying liquor in a for- 
eign State and shippmg it to himself? 

Mr. Nicholson. No more so than it would prohibit the delivery of 
its own liquors to him. What we want to get at is that there will not 
be any difference in the character of the liquors. 

Mr. BiRDSALL. What is your understanding of the bill? If it is 
passed, would it give the States that authority I 

Mr. Nicholson. Yes; but it is another question whether a State 
would ever exercise it. 

Mr. Palmer. If the bill does not confer that authority, you are not 
for it, are you ? 

Mr. Nicholson. I only speak personally, because I do not think 
any action has been taken on that point by the league. 

Mr. Clayton. What is your idea individually ? 

Mr, Nicholson. The only benefit would be, as I have already said, 
that it would break up the storage idea in the express offices and the 
promiscuous shipment to A, B, C, and so on. So far as I can see, 
that is the only benefit; but I believe, Mr. Chairman and gentlemen 
of the committee, that with that amendment in the bill largely the 
same abuses would go on. which go on under the Wilson law. 

Mr. Clayton. Do you not think that the bill which was reported 
by this committee in the last Congress, as amended, would prevent 
this storage business that you speak of? 

Mr. Nicholson. Yes; I think so. 

Mr. Clayton. Then what is the objection now to taking that bill, 
which was reported under Keport No. 2337, made at the second ses- 
sion of the Fifty-eighth Congress? 
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Mr. Nicholson. My objection is simply the objection I am making 
to the amendment to this measure, that it does not do what we believe 
is sought and ought to be sought. 

Mr. Clayton. You admit it breaks up the storage room in the 
State?, 

Mr. Nicholson. Yes. 

Mr. Smith, of Kentucky. And the C. O. D. business? 

Mr. Nicholson. Yes; that is, this indirect C. O. D. and this 
business of going week after week and getting liquors in storage 
there. 

Mr. Clayton. The only two exceptions in this bill is where the 
liquor is to be transported through the State and the other is where 
it comes into the State for bona fide delivery to the actual consumer. 
Those are the two exceptions. Does it not eliminate all the other 
evils ? 

Mr. Nicholson. We think not. 

Mr. Clayton. AVhat other evils would stand? You could not ship 
the liquor except to transport it from one State to another on bona 
fide shipment to an actual consumer for his own personal use. Those 
are the onlv two exceptions bv which liquor is permitted under that 
amended bill to go from one State into another State. 

Mr. Smith, of Kentucky. He says they abandoned that bill last 
year because it did not do what they wanted. 

Mr. Clayton. Do you think we have got the constitutional power 
in the law, as decided in the Vance v. Vandercook decision and the 
other decision, that we have got the power to go to the extent that 
you now seem to claim, that we shall construe the power to regulate 
commerce to mean the power to prevent commerce ? 

Mr. Nicholson. No; I beg pardon. I do not mean to say that, 
because I say emphatically that this bill does not do anything except 
relegate the whole matter to the States. It simply turrs the whole 
question over to the States. 

Mr. Palmer. The only difference between the Littlefield bill and 
the bill which the committee reported last year is that the Little- 
field bill puts the burden upon the consignee to prove that the liquor 
is sent to him for his own use and not for sale, and the committee's 
bill puts the burden of proof upon the Government. Under the 
Littlefield bill you have a right to ship and deliver the goods to the 
consignee. Then there is to be no infringement of the common car- 
rier's right to continue to transport such merchandise from without 
the State to the person residing therein. 

Mr. Nicholson. Liquor shipped from one State to another without 
reference to what it is intended for would be subject to the same 
conditions under the' State law that liquors are already subject to 
within the States. 

Mr. Clayton. In these two exceptions that I have just mentioned, 
as was specified last year, it is merely a recognition of two constitu- 
tional rights — the right to ship liquor through the State, and the 
right to ship liquor to a person for his own individual use and make 
a bona fide shipment for the personal use of the consignee. Do you 
think we can pass an act in pursuance of the power to regulate com- 
merce that would deprive a person in one State of the right to ship 
liquor through the State to a destination beyond that State, or that, 
would deprive a citizen of a State of the right to ship into a State 
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in good faith liquor for his own individual personal use, but not for 
sale? 

Mr. Nicholson. That is a question, Mr. Clayton, that we want t]ie 
States to determine for themselves. 

Mr. Clayton. You see, we are bound to deal with a question here 
as to the extent of the power of Congress. There is no use in our 
passing an act, you know, that will not stand the test of judicial 
scrutiny. 

Mr. Nicholson. As to the question of power; Mr. Clayton, I do 
not believe that there is a shadow of doubt that Congress has the 
power to go any extent it wants to in relinquishing control of this 
or any other article of commerce it wants to, and leaving it to the 
control of the State at any point it may desire. 

Mr. Clayton. Let me state the converse of our proposition. Sup- 
pose we should put into this act a provision to the effect that no State 
should ship liquor through any other State for destination in a State 
beyond. Do you suppose that would be upheld ? 

Mr. Nicholson. No; I do not think it would, for the simple rea- 
son that it is not within the State in any legal sense, because it came 
from the State where it once belonged and it is going to another 
State where it is intended for. 

Mr. Smith, of Kentucky. It is just interstate commerce. 

Mr. Nicholson. There is no reason why the State should have 
jurisdiction over it. I doubt if it would be constitutional, because 
you would then be opening the way for the State to have jurisdiction 
over an article that it ought to have no business to have jurisdiction 
over. 

Mr. Btrdsall. Do you not think the cause of temperance would be 
better subserved by passing a law to which there was no kind of con- 
stitutional objection, rather than going into a field where there is 
doubt and likelihood of litigation? • 

Mr. Nicholson. If there is objection on that score, I think there is 
objection to this whole bill — constitutionally, I mean. 

Mr. Palmer. There seems to be. [Laughter.] 

Mr. Clayton. You think the whole bill is unconstitutional ? 

Mr. Nicholson. No. AVliat I mean is, if you are going to have the 
bill overturned on a constitutional point because of this amendment, 
I think for the same reasons, for the unconstitutionality of it would 
apply equally to the whole bill itself. In other words, I think the 
bill would be constitutional as it stands or would be constitutional as 
amended. I do not think there is any question about that. 

Mr. Clayton. I understood you to say just now that you thought 
this bill was unconstitutional. 

Mr. Nicholson. Oh, no. I said if you are going to say this bill is 
unconstitutional because the amendment is not put in, then, for the 
same reason, I think the bill itself would be unconstitutional, because 
the Congress would not have the power to do one thing more than to 
do the other thing. 

Mr. Sterling. You admit, if this proviso were not in the bill, that 
it would be unconstitutional ? 

Mr. Nicholson. No, sir. 

Mr. Sterling. I understood you to say it would probably be an 
unconstitutional provision to undertake to not permit a shipment, to 
send liquor through a State. 
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Mr. Palmer. That is another proposition altogether. 

Mr. Nicholson. • I am not prepared to answer about the constitu- 
tionality or unconstitutionality of an act. I think that provision, 
that Congress should not attempt to allow a State to exercise juris- 
diction over something that has never rightfully belonged to it, is a 
wise provision. 

I think I misunderstood your question or proposition in the state- 
ment I made. I did not mean to assert for a moment that this bill is 
unconstitutional. I think it is plainly constitutional, just as much 
so as the Wilson Act. I think the bill as amended would be plainly 
constitutional. It is simply a question with Congress as to how far 
it would go in releasing liquors from possessing the interstate-com- 
merce character that they now possess under the law. 

Mr. Clayton. What would be the effect, then, if you say this 
Littlefield bill does not intend to deprive any person o:^ the right to 
have liquor shipped for his* own use — what is your objection, then, at 
the end of the proviso on page 2 of the Littlefield bill, No. 13655, 
right after the word " therein " — 

. That shipments of certain liquors entirely thi-ough a State or Territory, 
and not intended for delivery therein, shall not be subject to the provisions of 
this act, nor shall this act authorize the infringement of the right of common 
carriers to continuously transi)ort such merchandise from without such State 
to a station therein — 

and the bona fide delivery to any person solely for the personal use of 
such person or consignee, and not intended lor sale in said State or 
Territory in violation of the laws thereof. What would be the ob- 
jection to putting that in ? 

Mr. Nicholson. Simply because it qualifies the purpose of this 
bill and puts an embargo on the State which ought not to be im- 
posed if the States are to be given full jurisdiction of the question. 

In answef to the question as to Maine — the Chairman switched me 
off from Maine. [Laughter.] I do not know of any State in the 
Union that under existing laws, under this Littlefield bill, would 
prohibit the shipment of liquor into the State for personal use. 

Mr. Palmer. Judge Birdsall, of Iowa, has one for you. [Laugh- 
ter.] 

Mr. NicnoT^ON. I want to say, Mr. Chairman, while he is getting 
ready to read that, that so far as the Anti-Saloon League is con- 
cerned it is equally desirous with Congress to get something to rem- 
edy existing conditions which in many of the communities have be- 
come unbearable. 

Mr. Clayton. That is the wish of the committee, but we do not 
want to violate the Constitution. 

Mr. Birdsall. I want to read you from the law of Iowa. [Reads:] 

If any express or railway company, or any common carrier, or person, or 
anyone as the agent or employe thereof, shall transport or convey to any 
person within this State any intoxicating liquors without first having been 
furnished with a certificate from the clerk of the court issuing the permit 
showing that the consignee is a permit holder and authorized to sell liquors 
in the county to which the shipment is made, such company, common carrier, 
person, agent, or employe thereof shall, upon conviction, be fined in the sum 
of one hundred dollars for each offense and pay the costs of prosecution, in- 
cluding a reasonable attorney's fee to be taxed by the court. 

The offense herein created shall be held committed and complete and to have 
It^en committed in any county in the State in which the liquors are received 
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for transportation, through which they are transported, or in which they are 
delivered. The defendant in a prosecution under this section may show by a 
preponderence of the evidence as a defence that the character, circumstances, 
and contents of the shipment were made known to him^ or that the person to 
whom the shipment was made has complied with the provisions of this chap- 
ter relating to the mulct tax. 

If any i)ersou, for the purpose of proairing the shipment transportation, or 
conveyance of any intoxicating liquors within this State, shall make to any 
company, corporation, or common carrier, or to any agent thereof, or other 
person, any false statements as to the character or contents of any box, bar- 
rel, or other vessel or package containing such liquors, or shall refuse to give 
correct and truthful information as to the contents of any such box, barrel, 
or other vessel or package so sought to be transported or conveyed; or shall 
falsely mark, brand, or label such box, barrel, or other vessel or package in 
order to conceal the fact that the same contains intoxicating liquors for the 
purposes aforesaid, or shall by any device or concealment procure or attempt 
to procure the conveyance or transportation of such liquors as herein pro- 
hibited, he shall, upon conviction, be fined for each offense one hundred dollars 
and costs of prosecution, etc. 

Under the Littlefield bill the moment the liquor crosses the bound- 
ary of the State it will become subject to all its laws. 

Mr. Nicholson. Yes. 

Mr. BiRDSALL. And this bill further provides that the venue shall 
be in the county from which it comes, through which it passes, and to 
which it goes; and under that would it be possible to transport it 
across the State? 

Mr. Nevin. What you are after is that they may do that if they 
want it? 

Mr. Nicholson. Yes ; I thought I made that plain, Mr. Chairman. 

Mr. Smith, of Kentucky. I understand that the tendency of your 
remarks is that you would cut off the right to get it for personal use 
if you could. 

Mr. Nicholson. I have not said that. 

Mr. Smith, of Kentucky. But you have declined to answer ques- 
tions as to whether you and the Anti-Saloon League wanted that, and 
your failure to answer the questions is indicative of the fact that you 
(lid stand for that. And yet you say yourself that the reason you 
abandoned this bill two years ago was because it put in an amendment 
there providing for the shipment of liquor for personal use. 

Mr. Nicholson. I am not prepared to say that our association 
would advocate the passage of such a law as that read from Iowa. 
I am not prepared to say whether that is unconstitutional or not. 

Mr. Birdsall. That has been construed to mean that it would not 
prevent shipments for personal use under present laws. 

Mr. Nicholson. If the State of Iowa, for the sake of its public 
good, sees fit to enact legislation even of such a stringent character as 
that the question is. Is Congress warranted in taking such action as 
preventing the State of Iowa from doing what it believes to be for the 
good of its own citizens ? 

I beg pardon, Mr. Chairman, for taking up so much of your time. 
I did not intend to do so. 

Mr. Clayton. The committee is responsible for taking up a con- 
siderable part of your time. 

Mr. Nicholson. I am sorry I could not shed more light on the sub- 
ject. I think one more speaker is the only other speaker we have 
here. Mrs. Ellis is here, and she would like to speak for ten minutes. 

The Chairman. The committee will rise at half -past 12 and take a 
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accursed thing which has been voted out by a majority of the votes 
of its citizens is sold despite their votes. 

Now, this is unjust. We all believe that this is unjust; and what 
we want is, and what we ask is, that you gentlemen of this committee, 
who are so familiar with the breadth of the country and its scope and 
its needs, will take such action as will remedy the evil. We believe 
that you are ready to give to the people of the United States protec- 
tion along this line, as was intended when the Wilson Act came before 
us. We believed in it. So we now come to you. When the Hep- 
burn-DoUiver bill was before you, two years ago, a great many peti- 
tions passed through my office, coming to Congress, and those peti- 
tions, many of them, were accompanied by letters citing the facts that 
the writers lived in prohibition territory because of the danger to 
some one of their families. 

I wish I had some of those letters before me now. I have only one 
to-day, that came from Iowa onlv a few weeks ago. The most of 
these letters wound up by asking, "What can we*do? " That is what 
we want to know. The writers are living under prohibition statutes, 
and 5^et these shipments come in and upset the happiness and peace 
and rights of those people. 

Here is a letter which came to me the other day from Vanhorn, 
Benton County, Iowa. [Eeads :] 

Our county of Benton has no opeij saloons, but liquor is being shipped in our 
little town by the United States Express Company. A liquor firm outside the 
State has secured the names of about one hundred men in our vicinity, and is 
constantly shipping liquor in original packages to them. The liquor is not 
ordered, but the firm sends a postal card to each man telling him the package is 
at the express ofiice, and if he does not wish to»pay for it to " please hand this 
card to some one who would." 

. And this woman asks, " What can be done? " 

I have here a notice that on November 3 a large haul of 216 sealed 
bottles of whisky was made by the sheriff's deputy at Scarboro 
Beach, Maine. When seized by him from the express company or 
transfer company, they were at once libeled and the goods ordered 
destroyed by the judge. The State claims that the package was 
left there by the consignee, while the express company claims that the 
delivery had not been made and would not be made until the con- 
signee received the goods from the company. That is a fine law 
point for you, gentlemen. [Laughter.] 

Here is a picture [producing same] of the American Express 
Company's room. They call it '' the rum room." This is from the 
Portland Express. I would like to pass it down the table; Scarborp 
Beach, Maine. The}^ have had a great fight there — a magnificent 
fight with the illicit liquor traffic. 

I thank you very much, gentlemen. I am here to speak for vour 
homes, for the homes that are represented in this Congress of the 
United States; I am here to speak this morning for protection for 
the boys that we are trying to raise, and we are tr;^ing to keep the 
accursed thing from coming into the places where it has been out- 
lawed. 

Mr. Hexamer. Now, Mr. Chairman, I would like to introduce Mr. 
Frank Siebelick, the chairman of the committee of Massachusetts. 
He has an important engagement, and would be glad to speak for 
two minutes, it you will permit. 

c 8 8—06 10 
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recess until 2 o'clock this afternoon, in order to give the gentlemen 
an opportunity to do their work. 

Mr. Nicholson. I request, before you abandon this discussion, that 
Mr. Sweet be permitted to address you. He would like to say a 
very few words in closing. 

Mr. Alexander. I suggest, Mr. Chairman, if the lady is not 
through by half-past 12, that she be given an opportunity to continue 
this afternoon. 

Mr. Nicholson. I am advised that others have come in, and if some 
of them would like to be heard I would be glad if they could have that 
privilege. 

Mr. Chairman and gentlemen, permit me to introduce Mrs. Mar- 
garet Dye Ellis. 

STATEMENT OE MES. MAEGAEET DTE ELLIS, OF WASHINGTON, 
D. C, LEGISLATIVE SUPEEINTENDENT OF THE NATIONAL 
WOMAN'S GHEISTIAN TEMPEEANCE UNION. 

Mrs. Ellis. Mr. Chairman and gentlemen of the committee, I am 
legislative superintendent of the National Woman's Christian Tem- 
perance Union. Not being a lawyer nor a logician, I come before 
you not to bring flashy arguments nor to parry the thrusts of our 
friends on the other side who see this question from so different a 
viewpoint from myself and the women I represent. 

The Woman's Christian Temperance Union is in favor of the 
Littlefield bill. I make no apology here for speaking, for I repre- 
sent the womanhood, the Christian womanhood, of this country, who 
should be heard and recognized as a potential factor in every interest 
pertaining to the welfare of humanity. That is why I have come here 
to speak m behalf of the womanhood who are interested, intensely 
interested in the passage of this bill, as it affects the home and the 
home life. 

There is no need of my entering into the benefits, as I believe, of 
total abstinence or of prohibition, nor of the right of women to stand 
before you, though we come as suppliants, to come here and raise our 
voices in protest against anything which interferes with the sacred 
right of happiness and well-being in the home. It is the right of 
every citizen to protect that home. It is the right of the mother, as 
;f ar as she can, to protect her home for the sake of her children ; and 
we honestly believe that the business with which this bill deals is the 
direct enemy of the best and the highest interests of the home and the 
home life. 

That is one reason why I am here this morning. We believe in 
State rights. We believe in the right of every State to govern itself. 
We believe in the exercise by the State of its fullest functions, of the 
police power, for, the public safety and the public health; and public 
morals should be maintained inviolate. We believe that Confess, 
as far as in its power lies, should help the State rather than hinder 
it ; for the purpose and intention of this bill, as I understa^nd it, is to 
consider, or to help, or to protect, as far as Congress may, a State 
which has, by the sacred right of the ballot, outlawed the liquor 
traffic, the manufacture and sale of alcoholic liquor in their midst. 
And yet by and under the guise and by the permission of the inter- 
state-commerce law liquor is transported into these States, and this 
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accursed thing which has been voted out by a majority of the votes 
of its citizens is sold despite their votes. 

Now, this is unjust. We all believe that this is unjust; and what 
we want is, and what we ask is, that you gentlemen of this committee, 
who are so familiar with the breadth of the country and its scope and 
its needs, will take such action as will remedy the evil. We believe 
that you are ready to give to the people of the United States protec- 
tion along this line, as was intended when the Wilson Act came before 
us. We believed in it. So we now come to you. When the Hep- 
burn-DoUiver bill was before you, two years ago, a great many peti- 
tions passed through my oflSce, coming to Congress, and those peti- 
tions, many of them, were accompanied by letters citing the facts that 
the writers lived in prohibition territory because of the danger to 
some one of their families. 

I wish I had some of those letters before me now. I have only one 
to-day, that came from Iowa onlv a few weeks ago. The most of 
these letters wound up by asking, "What can we*do? " That is what 
we want to know. The writers are living under prohibition statutes, 
and yet these shipments come in and upset the happiness and peace 
and rights of those people. 

Here is a letter which came to me the other day from Vanhorn, 
Benton County, Iowa. [Eeads:] 

Our county of Benton has no opeij saloons, but liquor is being shipped in our 
little town by the United States Express Company. A liquor firm outside the 
State has secured the names of about one hundred men in our vicinity, and is 
constantly shipping liquor in original packages to them. The liquor is not 
ordered, but the firm sends a postal card to each man telling him the package is 
at the express office, and if he does not wish to»pay for it to " please hand this 
card to some one who would." 

. And this woman asks, " What can be done ? " 

I have here a notice that on November 3 a large haul of 216 sealed 
bottles of whisky was made by the sheriff's deputy at Scarboro 
Beach, Maine. When seized by him from the express company or 
transfer company, they were at once libeled and the goods ordered 
destroyed by the judge. The State claims that the package was 
left there by the consignee, while the express company claims that the 
delivery had not been made and would not be made until the con- 
signee received the goods from the company. That is a fine law 
point for you, gentlemen. [Laughter.] 

Here is a picture [producing same] of the American Express 
Company's room. They call it " the rum room." This is from the 
Portland Express. I would like to pass it down the table; Scarborp 
Beach, Maine. They have had a great fight there — a magnificent 
fight with the illicit liquor traffic. 

I thank you very much, gentlemen. I am here to speak for vour 
homes, for the homes that are represented in this Congress oi the 
United States; I am here to speak this morning for protection for 
the boys that we are trying to raise, and we are trj^ing to keep the 
accursed thing from coming into the places where it has been out- 
lawed. 

Mr. Hexamer. Now, Mr. Chairman, I would like to introduce Mr. 
Frank Siebelick, the chairman of the committee of Massachusetts. 
He has an important engagement, and would be glad to speak for 
two minutes, if you will permit. 

C B B— 06 10 
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Mr. Warwick M. Hough. Mr. Chairman, I would like to speak 
for five minutes. I have traveled a thousand miles for the privi- 
lege of doing so, and I am obliged to leave the city this afternoon. 

The Chairman. We will hear you in a few minutes. Xow, we 
will listen to Mr. Siebelick, of Boston, for ten minutes. 

STATEMENT OF MB. FBAITK SIEBELICK, OF BOSTON, MASS. 

Mr. Siebelick. Mr. Chairman and gentlemen, I will take only five 
minutes. I represent and am a member of the German- American 
Alliance, which has thousands of members in Massachusetts; and 
their position in this matter, I desire to state to the honorable gentle- 
men of this committee, is that there is no demand for such legislation 
as this. 

You have heard stated the arg^uments pro and con concerning the 
constitutionality of the bill that is before you for consideration, and 
in my judgment, that matter enters into the case. But the policy 
of Massachusetts at the present time is that we have laws enough. 
The policy of those with whom I am an humble associate, the policy 
of the organization of which I am an humble member, is that we 
have laws enough. 

If I might state, though, for the benefit of the honorable gentle- 
men of this committee and for my friends who are here to-day, that if 
they ever went through the State of Maine, which it is the intention 
to allow to regulate for itself matters pertaining to this act, or the 
several copies which are before you, they would find all the way 
from Kittery^ which is on the State boundary between New Hamp- 
shire and Maine, up to Eas£port, Me., which is the most extreme east- 
em port in the United States, and in Bangor, Me., a condition which 
could not be any worse if it were under a full license system. Therfe 
are up there, under the existing conditions, more speak-easies, so-called, 
ahd more rum shops that are open on Sundays and week days — and 
we in Massachusetts under a license system do not allow that — than 
can be found in any other State of its size in the Union, and the way, 
Mr. Chairman and gentlemen of this committee, in which they would 
still be allowed to obtain liquor in original packages if you would 
create an act by Congress would be to ship it in from New Bruns- 
wick, which is a part of the British Government, and send it by 
original packages from there. 

I leave it to the wisdom and the sound sense of the gentlemen of 
this committee. whether we have not the constitutional right to reg- 
ulate the liquor traffic under our own State laws. 

I desire to say that in the association of which I have the honor to 
be in part the representative we have business men, and we have 
those who went to the front in the Spanish war, men who are trying 
to bring up their children — and most of them have lar^ families — 
for the highest citizenship and in conformity with the highest ideals 
of American citizens. Most of them, seven-eighths of them, are 
naturalized American citizens, and they are proud of it; but they 
do feel that it is an infringement upon their personal rights and per- 
sonal liberty not to be allowed to have liquor sent to them if they may 
order it, if they should ever live in a prohibitory State, a thing which 
one of these bills would certainly prevent, notwithstanding uie fact 
that the United States Government heretofore has not permitted the 
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States to interfere with commerce between the States. This shows 
you how the law works out in many cases and how it makes hypo- 
crites of men. 

For example, the city of Bangor, Me., has issued over 150 revenue 
licenses. I do not know whether the honorable gentleman from 
Maine is here to-day or not, but throughout the entire State of Maine 
those conditions exist. It shows you the farce of the system, and 
there is no demand for such legislation. 

On the contrary, within the past six years the States of Vermont 
and New Hampshire have thrown up the prohibitory law. The 
people there in their sound wisdom and good sense saw the farce of 
that kind of legislation. Never mind how you endeavor to restrict 
liquor, it will nevertheless be obtained, and it is better to have a 
system where the intent is to conduct the business on a higher plane, 
to regulate the sale in an orderly way, than can be done by any pro- 
hibitory act which the honorable members of this committee and of 
Congress may enact in the current session. 

In my brief statement I am not only voicing the views of the 
German- American Alliance of Massachusetts, but if those with whom 
1 am acquainted had learned the purport of this bill — ^the Hepbum- 
DoUiver bill — I am sure you would have here to-day from Massa- 
chusetts probably as many again as there are in the room at the 
present time, because they would feel that this proposed legislation 
would certainly work an injustice on personal liberty. 

Mr. Hexamer. Mr. Chairman, I would like to correct a statement 
inadvertently made by Mr. Siebelick. The German- American Alli- 
ance has a membership of a million and a half , and every member 
is required to be a citizen of the United States. A man can not be a 
member of that organization without being a naturalized citizen. 

The Chairman. Now, Mr. Hough. 

STATEMENT OF MB. WAEWICK M. HOUGH, OE ST. LOUIS, GENERAL 
COUNSEL FOE THE NATIONAL WHOLESALE LIQUOR DEALERS' 
ASSOCIATION OF AMERICA. 

Mr. Hough. Mr. Chairman and gentlemen of the committee, I 
appear before you as g:eneral counsel for the National Wholesale 
Liquor Dealers' Association of America. I appeared in this capacity 
before this committee at the last session of Congress when this ques- 
tion was up before, and I am going to ask that the argument which I 
made on that occasion be incorporated in the proceedings of the hear- 
ing at this time, in order that I may not take up any unnecessary 
time in going over the same questions which I went over with prac- 
tically every member of this committee at that time. I presume that 
request will be granted. 

Mr. Clayton. Have you a copy of it there? 

Mr. HotjGH. Yes, sir. 

Statement of Mr. Warwick M, Hough^ of St, Louis^ Mo.^ general 
counsel for the National Wholesale Liquor Dealers'^ Association of 
America^ an organization which comprises the leading distillers 
arid wholesale dealers of the United States, 

Mr. Hough. Mr. Chairman and gentlemen of the committee, laws 
which are enacted under our form of government are supposed to re- 
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fleet the sentiment and opinions of the majority represented by the 
law-enacting body, whether the law-enactmg body is a mimicipal 
assembly, a State legislature, or the National Congress, but no law is 
any stronger than the sentiment of the people of the place or locality 
to which it applies or where it is to be enforced. \Vhere the pro- 
hibitory laws of a State or the police regulations of a State in re- 
spect to the manufacture and sale of intoxicating liquors truthfully 
reflect the sentiment of the people where such laws or regulations are 
to be enforced there is never any difficulty in enforcing them, but 
where such laws and regulations do not truthfully reflect the senti- 
ment and opinions of the people amongst whom they are to be en- 
forced they are seldom enforced, and in consequence fall into in- 
nocuous desuetude and disrepute. 

The crusade against the manufacture and sale of intoxicating 
liquors is the outgrowth of national and State organizations which 
reflect the sentiment of less than 20 per cent of the people and the 
voters of the whole United States, though the percentage in par- 
ticular localities is, of course, very much greater. 

All people believe in temperance — ^temperance in eating as well as 
in drinking — and the comparatively insignificant number in the 
United States who erroneously believe that temperance in drinking 
can be advanced by prohibitory measures frequently secure the assist- 
ance in the passage of most drastic laws of many strong advocates 
of temperance who do not at heart believe in the principles of pro- 
hibition. The results indicate, however, that prohibition has been a 
pronounced failure everywhere it has been attempted, and the strong 
temperance allies have from time to time abandoned the ultra pro- 
hibitionists to work out more satisfactory results through high 
license and strict regulations. 

This bill is an insidious move on the part of these ultra prohibition- 
ists to bring to their aid the strong arm of the Federal Government 
to accomplish that about the accomplishment of which the moral sen- 
timent in localities where such prohibitory measures now apply is 
either indifferent or not sufficiently strong to compel an enforcement 
of such laws. That this is true is apparent not only from our knowl- 
edge of the conditions as they exist in such localities, but from the 
report which was made with this bill when it was reported at the last 
Congress and the debate which occurred on the floor of the House 
when it came up for passage. 

The bill appears to have been reported at that time unanimously, 
and while I had at the first session of that Congress requested an 
opportunity of being heard, if the author of the bill intended to push 
it, I am iniormed that it was reported without a hearing, and there- 
fore practically without such a discussion as to its merits as would 
have disclosed both its real purpose and effect and its viciousness. 

AVhile I am prepared to argue at the proper time and place that 
prohibition without qualification and wiwiout limitation is^ not only 
unconstitutional, but absolutely antagonistic to every principle upon 
which our Government was foimded and utterly destructive of the 
natural and inherent rights of man, it is only necessary in connection 
with this discussion to say that this bill goes further than any prohi- 
bitionist has ever attempted to go before, individually or collect- 
ively, in enforcing his views upon temperance upon his fellow-men^ 
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and, indeed, this view of the law was disclosed on the discussion of 
this measure on the floor of the House, wherein it was stated that the 
sole purpose of the bill was to enable me States to prohibit the carry- 
ing on of the business of selling. 

The report which was made with the bill in the last Congress states 
in substance that the effect of the decision of the Supreme Court in 
the case of Leisy^. Hardin (135 U. S., 100) was to deny to the States 
the right to regulate or prohibit within such States the sale of intoxi- 
cating liquors while they remain in the original packages ; that to 
remove the effect of that decision the act of August 8, 1890, was 
passed, the constitutionality of which was upheld in the case of In re 
Rahrer (140 U. S., 545), but that the purpose of the law was prac- 
tically destroyed by the decision of the Supreme Court in the case of 
Rhodes v. Iowa (170 U. S., 415), under which decision the States 
were practically " powerless either to prohibit such sales or to exer- 
cise anv control or regulation over them," and that it was the^purpose 
of the Dill then reported to give the States the right to prohibit such 
sales in such States, and thus accomplish what was the original pur- 
pose of the act of August 8, 1890. 

In the debate on the floor of the House Mr. Clayton stated as fol- 
lows : 

In other words, this is simply a proposition to restore to the States in this 
matter full and ample i)ower to enforce their police regulations against the sale 
of intoxicating liquors; that is the whole question. (Congressional Record, 
January 27, 1903, p. 1390.) 

In answer to a question from Mr. Bartholdt, as to whether the bill 
did not go further than that and as to whether it would not prevent 
the private citizen not engaged in selling from securing for his own 
table what he might see fit to drink, Mr. Clayton replied : 

No, I do not think it goes to that extent ; on the contrary, I am sure it does 
not go to that extent. 

In reply to a question from Mr. Kleberg as to whether the bill 
would prevent the introduction of liquor into the State by a private 
individual, Mr. Hepburn stated : 

I think not, unless it is brought there for some illegal purpose. It is not 
iUegal for the gentleman to carry liquors into the State of Iowa for his own 
consumption. 

And again. 

It is the illegal sale of liquor that our statute has been enacted to prohibit. 

In reply to a similar question from Mr. Bartholdt, Mr. Hepburn 
replied : 

There is certainly no provision that he may not do that, and no law of the 
State of Iowa that would prohibit him from doing that. 

Other advocates of the bill on the floor of the House spoke to the 
same purpose, from which it is clear that the view of this committee 
in reporting that bill was that the bill was designed solely to prohibit, 
or to enable the States to prohibit, the carrying on of the business of 
selling intoxicating liquors within their domain, even though they 
may remain in the original packages. 

That this was also, the view of the various temperance societies ad- 
vocating the passage of this bill is apparent from a reference to 
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Senate Document No. 160, of the present session of Congress, which 
was printed February 8, 1904, wherein, on page 9, it says that the 

not prevent anyone from buying liquors wherever they are legally sold in his 
State or out of it, but only prevents liquor dealers outside of a State from 
invading it to sell " original packages " of liquors to " speak easies " by the aid 
of the interstate-commerce powers of Congress. By comparing this law with a 
sample of State laws following it will be seen that the Hepburn bill does not 
prevent buying liquors for private use. 

And statements to similar effect were made by every speaker, as I 
recall it, since I have been in this room, except by Mrs. Foster, who 
frankly admitted that her purpose was to wipe out the manufacture 
and sale of intoxicating liquors entirely. Either she understands the 
purpose of the bill better or she is a little more honest in admitting 
its purpose. 

If we«can show, therefore, that this right and this power to prohibit 
the carrying on the business of selling within the State already exist , 
under the laws, and are sufficiently safe-guarded and protected, then 
we must conclude that our temperance and prohibition friends have 
been unnecessarily stampeded by the decision of the Supreme Court 
in the case of Rhodes v. Iowa, and that there is no necessitjr for this 
legislation at all^ if it goes no further than its advocates claim. But 
if we can show, m addition, that the effect of this bill, if enacted into 
a law, would be to accomplish the very thing declared by all its 
advocates not to be the purpose of the bill, then surely this com- 
mittee will not only feel themselves untrammeled by the action taken 
by this committee in the last Congress, but, in view of the variance 
between the avowed purposes intended to be accomplished and the 
effect of this bill, will not hesitate to reject it; and such action may 
all the more readily be taken in view of the further fact that even 
if the effect of the bill, as thus disclosed, was the hidden purpose of 
its promoters, such purpose and effect have been declared by the 
Supreme Court to be violative of the Constitution of the United 
States. 

Mr. Powers. Right there, Judge Hough, I would like to ask you a 
question. 

Mr. Hough. Certainly. 

Mr. Powers. There is one question in my mind that seems to me 
to be the entire pith of the question of the constitutionality of the 
bill, and this is the question I would like to hear you upon. I sup- 
pose it will be conceded that the several States surrendered to the 
National Government the exclusive control over interstate commerce 
between the several States and Territories, and it is probably con- 
ceded that the National Government may not surrender its exclusive 
control over interstate commerce except by an amendment to the 
Constitution. Nobody has said that it is the intention to surrender 
to the States by an act of Congress exclusive control over an article 
of commerce the control over which is vested in the National Govern- 
ment. 

Mr. Hough. It is an attempt to delegate a part of the power it pos- 
sesses under that clause of the Constitution to the extent that it will 
give the States the right to regulate shipments without necessarily 
involving the right to sell, and I cover that when I come to it in this 
argument, and I will be very glad to answer any further questions on 
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that line when I get through. But I have prepared this with refer- 
ence to presenting this one point, and I would like to keep this idea 
in mind which I have started in upon, and would like to keep it con- 
tinuously in the minds of the members. . 

Mr. Powers. Very well. 

Mr. Hough. Now, on the first point, as to the necessity, since the 
only difference in the prohibition situation occasioned by the deci- 
sion of the Supreme Court in the case of Leisy v. Hardin was with 
reference to the sale of intoxicating liquors in such prohibition dis- 
tricts in the original packages, it is to be assumed that such prohibi- 
tion laws were being, prior to such decision, satisfactorily and ade- 
quately enforced in prohibition districts where the popular sentiment 
really favored such legislation ; and it must be conceded that the 
effect of the decision in the case of Leisy v, Hardin was to ^ve the im- 
porter of intoxicating liquors the right to sell in such prohibition dis- 
tricts in contravention of the local laws as long as the liquor remained 
in the original packages. 

The Supreme Court of the United States in the cases of Rhodes v. 
Iowa (170 U. S., 412) and Vance v. Vandercobk (170 U. S., 438) has 
emphatically declared that the effect of the act of August 8, 1890, 
known as tlie " Wilson Act," was to remove the protection which the 
interstate-commerce clause of the Federal Constitution and the failure 
of Congress to legislate thereon had thrown around original packages, 
in so far as the right to sell or carry on the business of selling in the 
prohibition districts was concerned. 

In the latter case the court says (p. 445) : 

It is also certain that the settled doctrine is that the power to ship merchan- 
dise from one State into another carries with it, as an incident, the right in the 
receiver of the goods to sell them in the original packages, any State regulation 
to the contrary notwithstanding : that is to say, that the goods received by inter- 
state commerce remain under the shelter of the interstate-commerce clause of 
the Constitution until by a sale in the original package they have been mingled 
with the general mass of property in the State. This last proposition, however, 
whilst generically treated, is no longer applicable to intoxicating liquors, since 
Congress in the exercise of its lawful authority has recognized the power of 
the several States to control the incidental right of sale in the original packages 
of intoxicating liquors shipped into one State from another, so as to enable the 
States to prevent the exercise by the receiver of the iaccessory right of selling 
Intoxicating liquors in original packages, except in conformity to lawful State 
regulations. 

In other words, by virtue of the act of Congress, the receiver of intoxicating 
liquors in one State sent from another can no longer assert a right to sell in 
defiance of the State law in the original packages, because Congress has recog- 
nized to the contrary. The act of Congress referred to, chapter 728, was ap- 
proved August 8, 1890, and is entitled *' An act to limit the effect of the regu- 
lations of commerce between the several States and with foreign countries in 
certain cases." It reads as follows: (Here follows the act) The scope and 
effect of this act of Congress have been settled in In re Rahrer (140 U. S., 545). 
and Rhodes v. Iowa (ante, 412). In the first of these cases the constitutional 
IK)wer of Congress to pass the enactment in question was upheld, and the 
purpose of Congress in adopting it was declared to have been to allow State laws 
to operate on liquor shipments into one State from another, so as to prevent 
the sale in the original package in violation of State laws. 

In the second case the same view was taken of the statute, and although it 
was decided that the power of the State did not attach to the intoxicating 
liquors when in course of transit and until receipt and delivery, it was yet 
reiterated that the obvious and plain meaning of the act of Congress was to 
allow the State laws to attach to intoxicating liquors received by interstate com- 
merce shipments before sale in the original package, and therefore at such a 
time as to prevent such sale if made unlawful by the State law. 
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This citation and the decision in the case of Rhodes v. Iowa ought 
to clearly settle my first proposition. 

They at l^st clearly demonstrate that the eflFect of the Wilson Act 
was to restore the situation oi: the condition of things as they existed 
prior to the decision in the case Leisy v. Hardin, in so far as the right 
of a State was concerned to prohibit the sale of intoxicating liquors 
at any place within the State. This being so, it is demonstrated 
that the reasons which were given in the report of this committee at 
the last Congress as to the necessity for the proposed legislation did 
not in fact exist; they existed only in the stampeded imagination of 
the prohibitionists. 

There is no reason therefore why the prohibition laws in the various 
States of the Union should not be as vigorously enforced to-day as 
they ever were prior to the original-package decision. If they were 
not so enforced it must be due to the lack of moral sentiment behind 
those laws to stimulate which this national legislation is sought. 

Such being the state of the law with reference to the right to pro- 
hibit sales, it occurs to me that the real grievance of the prohibi- 
tionists is not against the interstate-commerce clause of the Federal 
Constitution or any clause of the Constitution, but against the law 
of " sales." 

Roughly speaking, a sale is a contract, and a contract is a meeting 
of the minds, and therefore the sale is effected at the place where the 
minds meet. 

Applying these principles of the law of sales, the United States 
circuit court of appeals of the fifth circuit decided, in the case of De 
Bary v, Souer (101 Fed. Rep., 425), that where a wholesale liquor 
firm located in the city of New York received at their place of busi- 
ness orders for liquor, and accepts them there, the sale is made there 
and not elsewhere, no matter where the goods may be delivered. This 
was the case, I may state, brought against the United States involving 
the recovery of a tax paid under the internal-revenue laws which had 
been assessed for carrying on the business at another place than New 
York; and all these cases to which I am calling attention are cases 
that have arisen under the United States internal-revenue laws. The 
Department is enforcing these laws, seeking as far as possible to 
require people who are carrying on the business of selling to pay the 
special tax to the Government for carrying on such business. 

To the same effect is the judgment of the United States circuit 
court of appeals for the ninth circuit in the case of United States v. 
Chevallier (107 Fed., 434), wherein it was held that where a whole- 
sale liquor dealer located in San Francisco receives orders from his 
traveling salesman in Oregon which are accepted and filled at the 
place of business in San Francisco the sale is made and the liquor is 
sold in San Francisco and not in Oregon. 

To the same effect is the judgment of the United States court in 
Iowa in the very case referred to in the argument on the floor of the 
House by Judge Smith in the last Congress. 

The liability for the special tax under the United States internal- 
revenue laws is for carrying on the business of selling, and it has been 
held under those laws that making a single sale incurs the liability. 
See Ledbetter v. United States (170 U. S., 606). 

The case in question is that of the United States v. Adams Express 
Company (119 Fed., 240). 
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In this case the Adams Express Company was indicted in Iowa 
under the United States internal-revenue law for carrying on the 
business of selling liquor without having paid the special tax on 
account of canning what is known as a C. O. D. shipment from 
Dallas, 111., to Birmingham, Iowa. The court in that case held that 
the interstate-commerce clause of the Constitution was not involved, 
and the only question was whether the defendant by carrying such a 
shipment and receiving the purchase price had sold the liquors. 

The decision of the court was that the sale had been made by the 
party who delivered the shipment to the express company in Illinois, 
and that that conclusion of the court was in perfect harmony with 
the decisions of the supreme court of Iowa itself, stating the law of 
*' sales." 

In other words, it holds that the general principles as to the place 
where a sale is made are not affected by the fact that the payment is 
to be in cash when delivered. 

To the same effect is the judgment of the United States court in 
Kentucky in the case of United States v. Parker (121 Fed., 596), 
which was also a case of C. O. D. shipment. 

And, finally, to the same effect is the very recent decision of the 
Supreme Court of the United States in the case of Norfolk and West- 
em K. R. Co. V. Sims, decided December 7„1903, and reported in No. 
4 of the advance sheets of the October term, January 15, 1904. 

In that case the Supreme Court says : 

A sale reaUy consists of two separate and distinct elements. First, a con- 
tract of sale which is complete when the offer is made and accepted; and sec- 
ond, a delivery of the property which may precede, be accompanied by, or fol- 
lowed by the payment of the price as may have been agreed upon between the 
parties. The substance of the sale is the agreement to sell and its acceptance. 

And though the shipment was a C. O. D. shipment, the court 
held that the sale was made where the order was received and ac- 
cepted. 

Such transactions as are referred to in these authorities can not 
offend against the police regulations of any State which are limited 
to prohibiting the selling or the carrying on of the business of selling 
intoxicating liquors in such State, and no State legislation can have 
any effect upon or control such a transaction unless the State legisla- 
tion can be given extraterritorial force and effect, and any State law 
which attempts this, with or without the aid of Federal legislation, 
necessarily abandons the legitimate domain of the police power and 
enters the realm of interstate-commerce regulations. (Khodes v. 
Iowa, supra.) 

This is an impossible feat, for three reasons; and this brings us to 
my second position : 

First. No State law can possibly have any greater extraterritorial 
force than any other State law, and therefore if the law of one State 
should forbid a thing to be done beyond its territorial limits which 
under the laws of a sister State could or should be done, an irrecon- 
cilable conflict instantly arises. 

As was said in the case of Bowman v, C. and N. W. Ewy. (125 tf. S., 

465): 

In the present case the defendant is sued as a common carrier in the State of 
Illinois, and the breach of duty alleged against it is a violation of the law of that 
State in refusing to receive and transport goods which, as a common carrier, by 
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that law it was bound to accept and carry. It interposes as a defense a law of 
the State of Iowa which forbids the delivery of such goods within that State. 
Has the law of Iowa any extraterritorial force which does not belong to the law 
of the State of Illinois? If the law of Iowa forbids the delivery and the law of 
Illinois requires the transportation, which of the two shall prevail? How can 
the former make void the latter? 

Second. Independent of this irreconcilable conflict it would amount 
to regulating to interstate commerce on the part of the State over and 
above the enforcement of any police regulation. This the State can 
not do, nor can such power be delegated by Congress. 

As was said in the case of In re Kahrer (140 U. S., 660) : 

It does not admit of argument that Congress can neither delegate its own 
powers nor enlarge those of a State. 

And third, because it would have the effect of abridging the per- 
sonal right guaranteed by the Constitution itself of bringing into a 
State wines or liquors for one's own use. 

In the case of Vance v. Vandercook (170 U. S., 438) the Supreme 
Court, in holding that part of the South Carolina dispensary law un- 
constitutional which interfered with the right of a citizen to ship into 
the State for his own use and in holding the rest of the law constitu- 
tional, said, discussing the rest of the law : 

But the weight of the contention is overcome when it is considered that the 
interstate-commerce clause of the Constitution guarantees the right to ship mer- 
chandise from one State to another and protects it until the termination of the 
shipment by delivery at the place of consignment, and this right is wholly un- 
affected by the act of Congress which does not allow State authority to attach 
to the, original package before sale, but only after delivery. 

Scott V, Donald, supra; Rhodes v, Iowa, supra: It follows that under the 
Constitution of the United States every resident of South Carolina is free to 
receive for his own use liquor from other States, and that the inhibitions of a 
State statute do not operate to prevent liquors from other States from being 
shipped into such State on the order of a resident for his use. This demonstrates 
the unsoundness of the contention that if State agents are the only ones author- 
ized to buy liquor for sale in a State, and they select the liquor to be sold from 
particular States, the products of other States will be excluded. They can not 
be excluded if they are free to come in for the use of any resident of South 
Carolina who may elect to order them for his use. 

The products of other States will be, of course, excluded from sale in the origi- 
nal packages in the State, but as the right of the State to prevent the sale in 
original packages of intoxicants coming from other States, in consequence of 
the State law forbidding the sale of any but certain liquor, attaches to the 
original packages from other States by virtue of the act of Congress, the ina- 
bility to make such sales arises from a lawful State enactment. To hold the 
law unconstitutional because it prevents such sales in the original package 
would be to decide that the State law was unconstitutional because it exerted 
a power which the State had a lawful right to exercise. Indeed, the law of the 
State here under review does not purport to forbid the shipment into the State 
from other States of intoxicating liquors for the use of a resident, and if it did 
so it would upon principle, and under the ruling in Scott v, Donald, to that ex- 
tent be in conflict with the Constitution of the United States. 

It is argued that the foregoing considerations are inapplicable, since the 
State law now before us, while it recognizes the right of residents of other 
States to ship liquor into South Carolina for the use of residents therein, at- 
taches to the exercise of that right such restrictions as virtually destroy it. 

But the right of persons in one State to ship liquor into another State to a res- 
ident for his own use is derived from the Constitution of the United States, and 
does not rest upon the grant of the State law. Either the conditions attached 
by the State law unlawfully restrain the right or they do not. If they do — ^and 
we shall hereafter examine this contention — then they are void. If they no not, 
then there is no lawful ground of complaint on the subject. 
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It further appears that the right to ship for private use was con- 
ditioned upon obtaining a certificate from a chemist, and the court 
held that this was an unlawful restriction upon this constitutional 
ri^t to ship for private use, and therefore void. 

^ut it is worthy of note that the holding of the balance of the dis- 
pensary law of South Carolina constitutional hinged upon the propo- 
sition that the right to ma£e an interstate shipment for personal use 
was founded in me Constitution and not uj)on any legislative grant. 
Had it been otherwise, the logic of the opinion is that the entire law 
would have been held unconstitutional. 

Now, we have already seen that so far as the right and the power 
to prohibit sales of intoxicating liquors in prohibited districts is 
concerned, the present laws are not only ample, but are precisely 
what they were before the alarming original-package decision was 
rendered, and furthermore, that they are all sufficient to accomplish 
the purposes alleged to be accomplished by this bill. . Ther^ is there- 
fore no necessity for this law. 

It only remains for us to see whether the proposed law goes beyond 
those purposes and falls within the condemnation of the authorities 
cited. 

Under the construction of the law in the case of Rhodes v. Iowa 
a citizen of Iowa is entitled to receive an interstate shipment of 
liquor, and the police power of the State can not touch it before it is 
delivered to him. If he has ordered it for his own use he can con- 
sume it, but if he has ordered it to sell, a State law is violated when 
he sells, and it only remains for the local authorities to enforce the 
law against him for so selling. 

This natural and reasonable distinction between the right of an 
individual to receive for his own use and the power of the State to 
punish him if he sells, even though in the original package, thus 
establishing a clear line of demarcation between legitimate police 
regulations and the regulations of interstate commerce, is brought 
about by the construction given the Wilson Act by the Supreme 
Court wherein the words " upon arrival in such States " are de- 
clared to mean " arrival at the point of destination and delivery there 
to the consignee." 

The proposed law not only inserts the words " before and after de- 
livery " in the present Wilson law, but adds a second section, which 
in express terms asks that the nonresident shipper and the nonresi- 
dent common carrier engaged in interstate commerce shall be amen- 
able to the police regulations of the State into which shipments of 
liquor are made. 

It would be hard to conceive of more vicious legislation, because 
not only does it propose to produce that irreconcSable conflict be- 
tween State laws, but it proposes to submit interstate shipments to 
State control without necessarily touching upon the right to sell, the 
unconstitutionality of which needs no argument to demonstrate. 

In the case of Rhodes v. Iowa, page 426, the court says : 

We think that, interpreting the statute by the light of all its provisions, it 
was not intended to and did not cause the power of the State to attach to an 
Interstate shipment while the merchandise was in transit under such shipment 
and until its arrival at the point of destination and delivery thereto to the con- 
signee, and of course this conclusion renders it entirely unnecessary to con- 
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sider whether, if the act of Congress had submitted the right to make inter- 
state-commerce shipments subject to State control, it would be repugnant to 
the Constitution. 

This is to indicate clearly that an act of Congress purporting to 
submit such shipments to State control before, delivery would be sub- 
mitting the right to make interstate-commerce shipments subject to 
State control; but more than this, if the right is given to subject 
such shipment to State control before delivery, how are the rights of 
the individual who may ship for his own use protected ? 

It is alleged by its advocates that this bill would not interfere with 
such right. 

A present law of Iowa, and one which was under discussion in the 
case of Rhodes v. Iowa, is as follows : 

If any express company, railway company, or any agent or person in the em- 
ploy of any express company, or of any common carrier, or any persbn in the 
employ of ^any common carrier, or if any other person shall transport or con- 
vey between points, or from one place to another within this State, for any 
other person or persons or corporation any intoxicating liquors without having 
first been furnished with a certificate from and under the seal of the county 
auditor of the county to which said liquor is to be transported or is consigned 
for transportation, or within which it is to be conveyed from place to place, 
certifying that the consignee or person to whom said liquor is to be transported, 
conveyed, or delivered is authorized to sell such intoxicating liquors in such 
county, such company, corporation, or person so offending, and each of them, 
and any agent of said company, corporation, or person so offending shall, upon 
conviction thereof, be fined in the sum of $100 for each offense and pay costs of 
prosecution, and the cost shall include a reasonable attorney fee, to be assessed 
by the court, which shall be paid into the county fund, and stand committed 
to the county jail until such fine and costs of prosecution are paid. 

The offense herein defined shall be held to be complete, and shall be held to 
have been committed in any county of the State through or to which said 
intoxicating liquors are transported, or in which the same is unloaded for 
transportation, or in which said liquors are conveyed from place to place or 
delivered. It shall* be the duty of the several county auditors of the State to 
issue the certificate herein contemplated to any person having such permit, and 
the certificate so issued shall be truly dated when issued, and shall specify the 
date at which the permit expires, as shown by the county records : Provided, 
however, That the defendant may show as a defense hereunder by preponder- 
ance of evidence that the character and circumstances of the shipment and its 
contents were unknown to him. 

This law makes no distinction between a shipment to a person for 
his own use and a shipment to a person who intends to sell the liquor 
after he receives it. It makes every shipment absolutely unlawful 
unless the shipment is accompanied by a certiiScate issued by the 
proper State officer to the eflFect that the consignee is authorized to 
sell. If the consignee is ordering for his own use, he does not want 
to sell, and could not get the certificate. 

It is clear, therefore, that the proposed legislation, in connection 
with possible State legislation, not only goes much further than the 
alleged purpose of its advocates, but, as legislation, it would be 
more objectionable than that under consideration in the case of 
Vance v, Vandercook. 

In that case, while the right of the individual was restricted, it 
was possible to obtain a certificate under which a shipment could 
be obtained for private use. Under the proposed combination of 
laws it would be absolutely impossible. And yet, notwithstanding 
such impossibility, in the case of the South Carolina law the court 
held that there could be absolutely no restriction upon the right to 
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ship for private use, because such right rested on the Constitution. 
Mark you, " on the Constitution," and not on legislative enactment, 
and, of course, that covers Congressional as well as State enactments. ' 
That which is founded on the Constitution can not be abridged by 
an act of Congress. 

In view, therefore, of the premises, from which there seems no 
escape from the conclusions that there exists no such necessity for 
this legislation to accomplish only what this is alleged to accom- 
plish, as was thought to exist at the time this bill was reported from 
the committee in the last Congress, and that even if it were not con- 
stitutional that the bill goes much further than was alleged to be its 
purpose, I ask this committee. How can you be expected to favor it? 

It seems to me that the gentlemen of this committee should say 
to these reformers: Go first to the State and pass a law against 
drinking, and when you have done that, then come and ask Con- 
gress to help you enforce such a provision ; because, no matter from 
what standpoint you approach this question, no matter from what 
point of view you discuss it, it always resolves itself in the end 
to the question, " Shall you prohibit the right of the individual to 
consume or drink what he sees fit ? " 

SECOND ARGUMENT. 

Mr. Chairman and gentlemen of the committee, when I appeared 
before you last I endeavored to establish three propositions. The 
first was that the necessity for the proposed legislation which was 
supposed to exist did not exist in fact. In other words, that no ad- 
ditional legislation was needed to remove any obstacle in the way of 
the States enforcing their police regulations concerning the manu- 
facture or sale of intoxicating liquors; second, that the practical 
effect of this measure would be to accomplish only the very thing 
alleged by all its advocates not to be their purpose ; and, third, that 
the legal effect of the bill is such as has already been declared by the 
Supreme Court would be unconstitutional. In a subsequent com- 
munication to this committee I stated that, if you believed any one 
of these propositions to be true, I did not see how you could con- 
sistently report this measure, and that if you did not believe all of 
these propositions to be true, it might be due in part to the fact that 
there had not been a sufficient discussion of them. 

I am inclined to believe that every member of this committee 
believes every one of those propositions to be true, and if I may be 
mistaken on that point, and there should be any doubt in the minds 
of any members of this committee, I hope that such doubt may be 
disclosed by questions or otherwise, because I am here to-day to do 
all in my power to resolve that doubt into certainty. 

Mr. Alexander. How many propositions were there ? You spoke 
of several propositions. 

Mr. Hough. Three propositions. 

Mr. Ai^xANDER. Now, will you briefly summarize them? I was 
not here to hear your remarks the other day, and I would like you to 
briefly state those propositions. 

Mr. Hough. First, that the necessity for the legislation which was 
supposed to exist, which was stated, by the members on the floor, to 



158 COMMEBCE BETWEEN THE SEVERAL STATES, ETC. 

exist, which was stated in the report of this committee at the time 
this bill was reported in the last Congress as existing, did not in fact 
exist. It had been alleged that it was necessary to have this legisla- 
tion to enable the States to enforce their police regulations with refer- 
ence to the sale of intoxicating liquors. I demonstrated that it was 
not necessary in order to enable the States to enforce their police 
regulations against either the manufacture or sale of intoxicating 
liquors within the State. 

Second. I stated, and demonstrated, as I believe, that the only 
effect of the bill would be to accomplish the very thing alleged by 
all its advocates not to be their purpose. 

And third, whether or not the practical effect of this bill was the 
hidden or secret purpose of its advocates, its legal effect would be such 
as has already been declared by the Supreme Court would be uncon- 
stitutional, as being a delegation to the States of the power to regu- 
late an interstate shipment. 

Mr. Alexander. Now, on that last proposition, was your argument 
along the line of Mr. Sherley 's ? 

Mr. Hough. I probably took it up where he left off. My argu- 
ment on that point has been printed, I see, and I am not now foUow- 
mg the argument exactly as it was made at that time ; but I am pro- 
posing to present a few new reasons why those propositions are true, 
and that can probably best be accomplished by reierring to some of 
the arguments of some of those who have favored this measure. 

Eecalling what I heard of the oral arguments and what I have read 
of the printed arguments on this subject, I think possibly the state- 
ment of Judge Smith, of Iowa, went more directlv to the point than 
the statement of any of the other gentlemen before this committee 
on that side, and yet I regret to say that he made hardlv more than 
one statement with which I can agree. That was that the real issue 
does not involve prohibition or antiprohibition, temperance or in- 
temperance, and m making that admission I submit in all candor 
that Judge Smith admitted away his entire case. At any rate, he 
clearly admitted the truth of my first proposition. 

When any legislation is suggested which has for its purpose ena- 
bling the States to carry into effect prohibition, there is neoesarily 
involved the sociological aspect of that question; but if legislation 
is suggested which has no bearing upon that proposition, and if legis- 
lation is not needed for that purpose, then certainly the sociological 
view is not involved, and I think I am indebted to the gentleman for 
making that proposition so clear. Therefore it must be admitted, or 
considered as admitted, that there is no necessity for the proposed 
legislation so far as to enable the States to enforce their police regu- 
lations against the sale of intoxicating liquors within the States is 
concerned. 

Yet, notwithstanding this statement by Judge Smith, he was illog- 
ical enough, later on in his argument, to refer to the conditions which 
existed in Iowa, and to the necessity of this law to enable them to 
cope with those conditions, and stated, furthermore, that the purpose 
of this bill is to accomplish the very thing intended to be accom- 
plished by this committee and by Congress at the time the Wilson 
bill was reported and passed. Waiving this illogicality, I desire to 
take issue with that statement of fact, and I feel sure that it was 
made without due consideration of the arguments which were made 
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in the House and Senate on that measure, and without due consid- 
eration of the action which was taken by this committee at that time. 

That bill was introduced in the Senate by Mr. Wilson, of Iowa, in 
the first session of the Fifty-first Congress, December 4, 1889, and 
was referred to the Committee on Judiciary. It was reported back 
May 14, 1890, with an amendment, and debated. The debate in the 
Senate ran through a period of two months, and the bill finally passed 
the Senate in the form of the present law. 

The incidental right of sale in an original package, contrary to 
State legislation, was the only phase thought to be reached by the 
bill, as declared by all its advocates, and Mr. Edmunds, in discussing 
the effect which the decision of the courts in the case of Leisy y. 
Hardin had had on the business of selling intoxicating liquors within 
the State and the necessity for the proposed legislation, stated : 

Now, Congress proposes to say that the right to import is not to carry the 
implication of the right to sell against the policy of the State; but if you im- 
port at all, you must import, and when you have got it there it must take its 
chance with all the other property in the State, where the health and safety of 
the State are concerned. 

Now, it is clear from this statement, as well as from the statements 
of all the others who advocated that measure in the Senate, that the 
sole purpose of the legislation in the Senate was to cut out the inci- 
dental right of sale in the original package, and not to interfere in 
any degree with an interstate shipment before delivery to the con- 
signee. 

Mr. Reed, of Iowa, reported the bill to the House from the Com- 
mittee on the Judiciary, but instead of reporting the Senate bill, 
reported as follows : 

Strike out all after the enacting clause and insert the following : 
" That whenever any article of commerce is imported into any State from 
any other State, Territory, or foreign nation, and there held and offered for sale, 
the same shall then be subject to the laws of such State: Provided, That no 
discrimination shall be made by any State in favor of its citizens against those' 
of other States or Territories in respect to the sale of any article of commerce, 
nor in favor of its own products against those of like character produced in 
other States or Territories. Nor shall the transportation of commerce through 
any State be obstructed, except in the necessary enforcement of the health laws 
of such State." 

I call your particular attention to the words " and there held and 
offered for sale " as indicating clearly that it was not the intent to 
have the State laws apply until after delivery to the consignee. 

Mr. Taylor, in statmg the case to the House (p. 7427), said that, 
under the decision of me Supreme Court in the case of Brown v. 
Houston, it was thought that an interstate shipment became massed 
with the general property of the State, so as to be subject to the 
State laws when it had reached its destination in the State, and that 
the decision of the Supreme Court in the case of Leisy v. Hardin had 
come as a great surprise to lawyers, as well as laymen, in holding 
that it did not become so massed imtil after the first sale in the 
original package. Under that decision he said : 

Not only must the property be consigned and delivered in the States, ready 
for sale and offered for sale, but it must be once sold before interstate com- 
merce ceases and commerce within the State begins. 

It is this addition which has made the trouble and which was 
unexpected. 
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Now, what was the addition? Only the right of sale in the 
original package after it had reached the consignee. Could the pur- 
pose of Congress and the purpose of this committee be more clearly 
defined than that? And on the same point, Mr. Eeed, of Iowa, said : 

I think no one would doubt the power of Congress to enact such a law — that 
is, a law providing that when intoxicating liquors are carried into that State 
as articles of commerce they shall be sold only for the purpose prescribed by 
the statutes of the State and under restrictions similar to those contained in 
the laws of that State. The pending bill would simply reach the same result 
in another way. Instead of prescribing, as Congress might, in specific terms 
the restrictions which shall be imposed upon its traffic, its effect would be to 
subject it to those restrictions. So that in either case the same result would be 
reached. The one enactment would as certainly operate as a regulation of the 
traflac as would the other. 

I refer to this statement of Mr. Reed, not as indorsing the legal 
views expressed therein which may touch upon the question of the 
power of delegation or the right to delegate a part of the power, but 
to indicate in connection with everything else that was said by all 
the members of the House and by all the members of the Sehate, in 
connection with the report of this bill from this committee, that the 
sole purpose attempted to be accomplished at that time was to cut 
out the incidental right of sale and not, as was argued by the State 
of Iowa in the Rhodes case and as has been stated by the advocates 
of the bill before this c(jmmittee, to interfere with the shipment 
before delivery to the consignee. 

The House substitute was adopted by the House, and the bill went 
to conference. The Senate refused to recede, and the House did, and 
in asking the House to concur, Mr. Reed stated that the only differ- 
ence between the Senate bill and the House bill was that the Senate 
bill applied to intoxicating liquors only and the House bill was 
intended to apply to all commodities. 

It is therefore perfectly apparent that all the statements which 
have been made before this committee to the effect that the proposed 
legislation is necessary in order to overcome the restricted construc- 
tion of the Wilson law by the Supreme Court in the Rhodes case and 
to accomplish what was the original purpose of the Wilson law are 
not supported by the facts. But it is perfectly clear that the con- 
struction given the Wilson Act by the Supreme Court in the Rhodes 
case accomplishes precisely the purpose which was proposed to be 
accomplished by the passage of that law. 

The position taken by the Prohibitionists, which led to the issue 
presented in the Rhodes case, was clearly an afterthought, based upon 
the hope that the language used could be so twisted or distorted as 
to accomplish something more than the original purpose: 

In view of these facts, can any gentleman on this committee any 
longer claim that the proposed legislation is necessary to enable the 
States to apply their laws against the sale of intoxicating liquor, or 
that it is necessary to accomplish what was proposed to be accom- 
plished at the time the Wilson law was passed, or that the Supreme 
Court, in its decision in the Rhodes case, in anywise restricted that 
purpose? I think clearly not. 

If the purpose of the advocates of this bill, and of the members 
of the committee who might be inclined to favor it, based upon the 
statements of those advocates, is sincere, and they mean to accomplish 
only that, why not report the same bill which was reported by this 



COMMERCE BETWEEN THE SEVERAL STATES, ETC. 161 

committee at that time, and then there will be no doubt about ac- 
complishing what you intended to accomplish at that time ? 

In answer to questions from Mr. Clayton and Judge De Armond, 
as to the difference in the wording of the proposed bill and the word- 
ing of the Wilson bill, especially with reference to the words " within 
the boundaries of," Judge Smith stated that there was no difference, 
or, at least, that he would be very glad to be told what the difference 
was. It seems to me that the difference is radical. The words in 
the Wilson law, " shall upon arrival in such State or Territory," 
taken in their commercial and legal sense, carry with them the 
idea of destination, whereas the words in the proposed bill, " shall 
ui)on arrival within the boundary of such State or Territory," neg- 
ative the idea of destination, and indicate the purpose to have the 
State law apply before the shipment reaches its destination in the 
State, and at any time after it passes the boundary limits. Much was 
said by both 

Mr. Alexander. Please state when the end of the quotation comes 
hereafter so we can tell what you are quoting and what is your own 
language. 

Mr. Hough. That quotation ended after the word "territory." 
In fact, both of them did. 

Much was said about what any State or any prohibition community 
would do if such a law was passed; but I desire to state, in this con- 
nection, that the proposed legislation must be judged by everything 
it is possibly to do under it, by it, or through it, and not by what prob- 
ably will be done. 

The gentleman declared that it wag not the purpose of this bill, 
or of anybody, to have State laws operate extraterritprially, but in 
making such statements two views were clearly overlooked. The first 
is, that if Congress undertakes to permit a State law to operate upon 
an interstate shipment before the transit is completed, it necessarily 
has the effect of attempting to give the State laws' extraterritorial 
effect. Such was emphatically declared to be so by the Supreme 
Court in the Bowman case. But with respect to the proposed legis- 
lation we are not to be left in doubt. The difference between the 
Wilson law and the first provisions of the proposed measure are rad- 
ical and vital, but there is a section which the remarks of my brother 
lead me to believe he has never read. • It is as follows : 

Sec. 2. That all corporations and persons engaged in interstate commerce 
shall, as to any shipment or transportation of fermented, distilled, or other 
intoxicating liquors or liquids, be subject to all hnvs and police regulations 
with reference to such liquors or liquids, or the shipment or transportation 
thereof, of the State in which the place of destination is situated, and shall not 
be exempt therefrom by reason of such liquors or liquids being introduced 
therein in original packages or otherwise, but nothing in this act ^hall be 
construed to authorize a State to control or in anywise interfere with the trans- 
I)orting of any liquors intended for shipment entirely through such a State 
and not intended for delivery therein. 

We can imagine any number of laws of a most sweeping character 
which might be enacted under this permission, but it is only necessary 
to refer to an existing law in Iowa to demonstrate its viciousness. I 
refer to the law which forbids a common carrier from transporting 
any intoxicating liquors without first having received a certificate; 
and, mark you, it says first having received a certificate. . 

c 8 s— 06 11 
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Something was said at the last hearing about the possibility of 
this certificate being obtained by the common carrier after it comes 
into the State of Iowa, but this second provision proposes to reach 
outside of the State and control its action where it starts in any other 
State of the Union. 

Mr. Alexander. May I interrupt you there? 

Mr. Hough. Certainly. 

Mr. Alexander. Are you familiar with the Iowa law ? 

Mr. Hough. Yes, sir.* I quoted it in my last argument, and it is 
printed — that is, the Iowa law on this point. I do not know that I 
am familiar with all the provisions of all the laws of Iowa. 

Mr. Alexander. There seems to be some misapprehension in re- 
gard to what the Iowa laAv suggests in regard to liquor imported to 
a bona fide consignee. What is your opinion ? 

Mr. Hough. I think you mean a bona fide consumer. 

Mr. Alexander. A bona fide consunter. 

Mr. Hough. The law makes no distinction between a consumer 
and the man who is going to receive for the purpose of selling. The 
Iowa law 

Mr. Alexander. Now, let me ask you this: Supposing you are a 
citizen of Iowa, and send to Louisville for a keg of whisky for your 
own consumption in your own household. Under the Iowa law 
could that be stopped at the borders of the State ? 

Mr. Hough. Ii you should pass this bill it would be an attempt to 

five the State of Iowa permission to stop it at the borders of the 
tate, because 

Mr. Alexander. That is not the point. With the law as it exists 
at present would it stop it there? 

Mr. Hough. It would if it had validity, but the Supreme Court 
of the United States, in the Rhodes case, said that it could not have 
that effect. 

The Chairman. What you mean is, that when Congress has acted 
then the Iowa law becomes operative. 

Mr. Hough. Exactly. If this would be held to be a constitutional 
enactment, then the State law would become operative, and the effect 
would be to give the State the power to stop an interstate shipment 
at the boundary, because the Iowa law draws no distinction in re- 
quiring the certificate, which is required to accompany the shipment, 
between a shipment that is going to be brought there for a man to 
sell and a shipment that is going to be brought there for a man to 
consume at his house. 

Mr. BrantIuEy. The question is, under the law of Iowa as it exists 
to-day, if this pending measure is passed and is constitutional, would 
it have the effect suggjested by Mr. Alexander? 

Mr. Hough. That is what I say; it would have that effect. It 
would give them permission to stop the shipment that was unaccom- 
panied by a certificate at any time after it had reached the boundary 
and prior to delivery to the consignee, and the suggestion of Judge 
Smitn that they might have difficulty in catching it is no answer to 
that proposition, because it does not go to the principle, and laws are 
not to be passed on the theory that you may not be able to enforce 
them, but they are to be passed on the theory that they can and will 
be enforced. 
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Mr. Brantley. I have not read the decision of the Supreme Court 

which decided the South Carolina dispensary case 

Mr. Hough. The case of Vance v. Vandercook- 



Mr. Brantley. But I have been told the Supreme Court says that 
no State can pass a law which will prohibit an individual from im- 
porting intoxicating liquors for his own use. Is that a fact? 

Mr. Hough. Yes, sir. I quoted that case in my last argument 
here. And they furthermore said that that is a right of the indi- 
vidual which is protected by the Constitution, a right existing prior 
to the Constitution and protected by the Constitution, and can not 
be whittled away or legislated away in any w.ay whatever. 

Mr. Brantley. Is it not predicated upon the interstate-commerce 
clause of the Constitution ? 

Mr. Hough. They said it was that clause of the Constitution that 
protected that right. 

Mr. Brantley. Would not that protection apply as much to the 
man that wanted to consume as the man who wanted to sell — ^the man 
who wanted to import? 

Mr Hough. Congress has the right to regulate an interstate-com- 
merce shipment. Now, there is a difference between interstate com- 
merce and an interstate shipment, and I refer to a decision in Iowa 
which explains all that is covered by interstate commerce, which is 
more than what is covered by the term " an interstate shipment." 
Congress has said that the incidental right of sale can be separated 
from the right to make an interstate shipment, although the Supreme 
Court had previously said that the incidental right of sale was a part 
of interstate commerce; atid while Mr. Keed, of Iowa, stated that 
they were surprised, in view of the former decision of the Supreme 
Court in the case of Brown v, Houston (114 U. S.), I say they need 
not be surprised, if they will read that case a little closer, because it 
was forecast in that decision that there was a distinction between that 
kind of a case, which was a case where coal had gone in, involving 
no question of original package, and a case of where shipment can 
be made in what can be clearly considered an original package, and 
they used the words " original package " in the case, and indicated 
that if it came from a foreign nation it would be protected in that 
form until after sale. In the Vance v, Vandercook case they were 
discussing " discrimination " as well as the interstate-commerce 
clause of the Federal Constitution. The point was made that the 
dispensary law of South Carolina was invalid because it restricted 
the right of individuals from the different States to ship into the 
States. 

Mr. Ai^xander. The point there was that they first had to go to 
the dispensary officers. 

Mr. Hough. Yes; they had to go to the dispensary officers and get 
a certificate of purity. 

Mr. Alexander. And the nonresident had to go to the ofiicer of the 
State before he could ship it on. That was in Vance against Vander- 
cook. 

Mr. Hough. Now, if there had not been this right of the individual 
to his ship in for his own use, the dispensary law of South Carolina 
would not have been declared unconstitutional as being discrimina- 
tion, not particularly as violating the interstate-cojnmerce clause, 
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but as being discrimination against the citizens and the products of 
citizens of other States. 

Mr. Henry, of Texas. That is, class legislation ? 

Mr. Hough. Yes; and the Supreme Court says that, since that 
rights exists, an individual can order his liquors from any State in the 
Union, and that right can not be hampered in any way, and the court 
says, in the opinion, that it will refer to the question of restriction 
later. Now, then, when they come to it later they find that a citizen, 
according to the laws of South Carolina, had to get a certificate of 
purity ; he had to get a sample of his proposed shipment. 

Mr. Alexander. From the State chemist? 

Mr. Hough. He had to submit it to the State chemist and get a cer- 
tificate of purity. Now, the Supreme Court declared that part of the 
South Carolina dispensary law unconstitutional, because, they said, 
that right could not be hindered in any way whatever or impeded. 

Mr. Alexander. Now, Mr. Hough, when Judge Smith was speak- 
ing I asked him this question : 

Under this bill would not liquors be stopped at the border of Iowa? 
And he replied : 

They certainly would not and could not be, unless they were imported for sale, 
because there is no law of Iowa, and never has been any law of Iowa, which 
made liquors contraband. 

Mr. Hough. He is mistaken. The law of Iowa to which I referred 
this committee provides that before any common carrier^ — ^he probably 
overlooked this law, which applies to common carriers as distinguished 
from laws which might apply to the individual — that law says that 
no common carrier can transport in the State any intoxicating liquors 
unless he first receives a certificate, which must accompany the bill of 
lading, to the effect that the consignee is entitled to sell. The law of 
Iowa does not say anything about the right to consume at all; it 
makes no such distinction. In every case of a shipment of intoxicat- 
ing liquors there must be that certificate that the consignee has the 
right to sell. And if a man is receiving for his own use and does not 
intend to sell, he could not get a certificate. Therefore, the shipment 
could not be accompanied by a certificate, and, therefore, it could not 
only be seized under the laws of Iowa, if this bill should be passed, 
but it could be seized at any time before delivery to the consignee, 
even before it reaches the town or city of its destination — ^any minute 
after it passes the boundary of the limits of the State — ^because it has 
not accompanying it that certificate which it is impossible for the man 
to get, because he does not intend to sell it. So, if you could phys- 
icafly carry out the law you could stop that shipment, and Juage 
Smith, in my opinion, did not answer your question correctly. 

Mr. SiNiiTii, of Kentucky. Will you embrace that provision of the 
Iowa law in your remarks ? 

Mr. Hough. I am sure it was in my last remarks, but I can not 
find it. 

The Chairman. Your remarks were printed, and if you included 
it in your remarks you will probably find it there. 

Mr. Alexander. Just see if it is m your last remarks. 

Mr. Hough (after examination of printed document). It is; hero 
it is. 
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Mr. Alexander. What is the page? 

Mr. Hough. Page 65. I will read the law, and you will note that 
it does not distinguish between the consignee who is going to receive 
for his own use and a consignee who is going to receive for sale ; but, 
for the reason which I am going to give you a little later, that makes 
no difference with respect to the proposed legislation, because until 
Congress passes a law prohibiting the shipment of intoxicating 
liquors from every State in the Union, a common carrier is bound to 
deliver to the consignee without reference to what his purpose is in 
receiving, and the shipper in every State in the Union is entitled to 
have that shipment delivered under the laws of his own State and the 
Constitution of the United States, in the absence of such prohibition 
by Congress against the s)\ipinent from every State. I say I will get 
to that later. I will read this law now [reading] : 

If any express company, railway company, or any agent or person in the 
employ of any express company, or of any common carrier, or any person in 
the employ of any common carrier, or if any other person shall transport or 
convey between points, or from one place to another within this State, for any 
other person or persons or corporation any intoxicating liquors without having 
first been furnished with a certificate from and under the seal of the county 
auditor of the county to which said liquor is to be transported, or is consigned 
for transportation, or within which it is to be conveyed from place to place, 
certifying that the consignee or person to whom said liquor is to be transported, 
conveyed, or delivered is authorized to sell such intoxicating liquors in such 
county, such company, corporation, or person so offending, and each of them, 
and any agent of said company, corporation, or person so offending shall, upon 
conviction thereof, be fined in the Srum of $100 for each offense. 

And so forth. I need not read more. The offense is deemed to be 
complete, and shall be held to have been committed in any county of 
the State through or to which said intoxicating liquors are trans- 
ported. It can be prosecuted in any county of the State through 
which the shipment has gone. 

Mr. LiTTi^E. That seems to meet your contention? 

Mr. Hough. It meets it fully, and I say, in determining or discus- 
sing the legal effect of any law, you must assume everything that is 
possible to be done by State legislation; but so far as Iowa is con- 
cerned, we do not have to assume ; we simply take the law as it exists. 

Mr. Alexander. Now, Mr. Hough, would these words which I will 
read put it within the case of Vance against Y andercook : " Without 
having first been furnished with the certificate from and under the 
seal ox the county auditor of the count}'^? 

Mr. Hough. If you require a man to get a certificate at all, even 
where he is going to receive it for his own use, it would be declared 
unconstitutional, according to the rule in Vance v, Vandercook. You 
can place no restriction on that right at all, if I understand your 
cjuestion. 

Mr. GiLLETT, of California. Because they might refuse a certifi- 
cate? 

Mr. Hough. Yes ; and there are any number of other reasons. 

Mr. Alexander. In Vance v. Vandercook the court said the South 
Carolina act compelled a resident of the State who desired to order 
liquors for his own use to first communicate his j)urpose to the State 
chemist, and it deprived a nonresident of the right to ship into a 
State unless authority was previously obtained from the officers of 
the State, and that these conditions are wholly incompatible with the 
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existence of the right which the statute itself acknowledges. That 
was in the case of Vance v, Vandercook. 

Mr. Hough. Yes, sir. 

Mr. Alexander. Now, with your study of the question, in your 
opinion, would these words in the Iowa statute, " Without having 
first been furnished with a certificate from and under the seal of the 
county auditor of the county," put it on all fours with the statute 
in South Carolina? 

Mr. Hough. As it is, it is more objectionable than that provision 
in the South Carolina dispensary law; but if the law of Iowa 
attempts to make the distinction between the right to import for sale 
and the right to import for use, and with that distinction in the Iowa 
law requiring any kind of a certificate at all, it would be on all fours 
with the case in the decision referred to. 

But, for another reason, I want to call the attention of the commit- 
tee to the fact that they can not distinguish, they can not apply any 
law to a shipment before that shipment reaches the consignee, with- 
out interfering with the rights of every other citizen in the United 
States outside of that State, without reference to whether that ship- 
ment comes in for use or for sale; and a law of the State of Iowa 
which attempted to permit it to come in and be delivered to the con- 
signee, provided it was going to come for his own use, but which 
would prohibit it provided it was going to come for sale, and which 
should undertake to submit that question of fact to any jury in the 
State, would be declared to be unconstitutional, as much so as the 
proposed bill, because it can not be interfered with on any condition 
until Congress undertakes to prohibit the shipment from a sister 
State. I will explain that when I get a little further on. 

Mr. Alexander. I would like to hear that last sentence again. 

Mr. Hough. No law of the State of Iowa would be constitutional, 
and Congress could not, by any legislation, give effect to a State law 
which would have the effect of interfering in any way with an inter- 
state shipment prior to its delivery to the consignee, even if it went 
for the purpose of sale, until Congress should pass a law prohibiting 
such shipments from every State. 

The Chapman. Now, to get at the matter practically, the very 
things that Judge Smith complains of could be prohibited under the 
laws of Iowa since the passage of the Wilson bill ? 

Mr. Hough. There is no question about it. 

The Chahiman. There is no legal embarrassment? 

Mr. Hough. Not the slightest. 

The Chahiman. It is not the assistance of Congress that they 
need 

Mr. Hough. They ask Congress to help them because of the failure 
of the State agencies to enforce their laws. 

The Chairman. I agree with you on that proposition. 

Mr. Hough. And the only benefit to prohibition legislation in the 
States which could possibly come from any legislation of this kind 
would be analagous to the benefit which a community would derive 
by cutting off the head of a man to keep him from stealing. 

The Chairman. The Supreme Court of the United States is unani- 
mous on this proposition: That it is not within the power of Con- 
gress to prohibit the transportation of liquor into a State when it is 
ordered by a bona fide consignee. 
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The Chairman. No; it does not make any difference, in my judg- 
ment, about that. 

Mr. Hough. It does not make any difference? 

The Chairman. If he sends for it. 

Mr. Hough. If he sends for it. 

The Chairman. If he sends for it, the Supreme Court says unani- 
mously, " You can not prohibit it, and it is not within the power of 
Coi^ess to stop it." Do you agree with me on that proposition ? 

Mr. Hough. Unless vou pass a law — and I do not want to express 
any legal opinion on that proposition — ^unless you pass a law which 
says in express terms that there shall be no shipments from any State. 
If you leave that open, then, the Supreme Court has said, you can 
not pass a law which will have the effect of giving the State the right 
to interfere with any interstate shipment prior to delivery. 

The Chairman. The difference between your mind and mine on 
this question is this: I understand from your argument, you say 
that it is within the power of a man in Kentucky to ship it to Iowa 
indifferently, without reference as to whether there is a bona fide 
consignee there or not. 

Mr. Hough. No, sir ; I do not say that. 

The Chairman. Then I misunderstood you. 

Mr. Hough. I say that if the man in Iowa received the liquor in 
advance of a bona fide order sent to the place of business in Kentucky, 
that that is a sale in Iowa, and not a sale in Kentucky. 

The Chairman. And absolutely forbidden by the laws of Iowa, 
and all they have to do is to enforce the law they have there. 

Mr. Hough. All they have to do is to enforce their law. Now, if 
a man in Kentucky receives an order in Kentucky for a shipment, 
he can send that order under the present state of the law — that is, 
the Federal law; he can fill that order and send that shipment to 
Iowa, and you can not, by this bill, or any bill like it, authorize 
Iowa to interfere with that shipment before it reaches the con- 
signee. When it reaches the consignee, under the laws of Iowa, he 
is then forbidden to sell it, and it is the business of the officials in 
Iowa to step in then and enforce their prohibition regulation against 
selling, and they have ample authority to do that, under the con- 
struction given the Wilson Act by the Supreme Court in the Rhodes 
case. 

Mr. GiLLETT, of California. Then your position is, Mr. Hough, 
that in the absence of an act of Congress prohibiting a transportation 
of intoxicating liquors, a general law, that there is a perfect right to 
ship them, where a contract is entered into, from one State to 
another? 

Mr. Hough. More than that; you can sue the railroad company 
if it fails to deliver. 

Mr. GiLLETT, of California. Yes. 

Mr. Hough. And you are enforcing a right not by the laws of 
Iowa (because that right is not based on the law of the forum, but 
the law of the place where the contract is made), but you are en- 
forcing that right under the laws of Kentucky or New York, and 
the Constitution of the United States, and the railroad company, 
then, is in an embarrassing position. 

The Chairman. And the law to-day is exactly the same as it was 
when the Wilson bill was passed? 
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Mr. Hough. Precisely. 

The Chairman. There has been no change? 
' Mr. Hough. You mean the Federal law? 

The Chairman. Yes. 

Mr. Hough. Precisely, and they are to-day in precisely the same 
position with reference to the right to enforce State regulations as 
they were prior to the original-package decision, prior to the time 
when that distinction was drawn. 

The Chairman. There has been no decision of the Supreme Court 
of the United States that embarrasses the States in the least? 

Mr. Hough. Not in the slightest. In other words, I think that the 
Supreme Court stretched a point to give them the benefit they enjoy 
to-day, but that is not material to the present discussion. 

The Chairman. To repeat, the Supreme Court of the United States 
are unanimous on this point: That a person living in Iowa, in an 
absolute prohibition State, where the sale and manufacture of liquor 
is strictly forbidden, can not be prevented from sending into another 
State and having shipped to him liquor as long as he gives the order? 

Mr. Hough. As long as he sends in the order. 

The Chairman. He derives that right from the Constitution, and 
that right can not be impaired ? 

Mr. Hough. Precisely. 

Mr. Brantley. And from the interstate-commerce clause. 

The Chairman. And from the interstate-commerce clause. 

Mr. Hough. Both from that clause and from the other clause which 
prohibits discrimination against the citizens of the various States. 

The Chairman. Then what is there to legislate on, when the ad- 
vocates of the bill say they do not intend to prevent a man from order- 
ing liquor on his own account? 

Mr. Hough. Absolutely nothing to legislate for.* As I said a while 
ago, referring to what was said when the Wilson measure was under 
discussion, they never intended to go any further than to cut out the 
incidental right of sale, and when the gentlemen say, as has been said 
every day that I have been here, that the sole purpose of this proposed 
law is to accomplish only the very thing which was intended to be 
accomplished by the Wilson law, they are making statements that 
are not borne out by the facts. When they say that the Supreme 
Court in the Rhodes v. Iowa case has given a restricted meaning to 
the Wilson law, I say they are making statements which are not borne 
out by the facts, and if the construction which was given the Wilson 
law by the Supreme Court in the Rhodes case accomplishes precisely 
what every man in the House and Senate said was their purpose in 
accomplishing when they passed the Wilson law, there is absolutely 
nothing to legislate upon and no necessity for any further legislation 
if the gentlemen do not want to interfere with interstate shipments, 
and they say they do not. 

Mr. Alexander. I want to put this in another way. If this bill 
should become a law, would it prevent any bona fide shipment not 
intended for sale, but which is transported solely for the purpose of 
actual delivery to the original consignee for his personal use and 
consumption ? 

Mr. Hough. Certainly it would, provided they could catch it, but 
then you must always assume that you can enforce laws. 
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Mr. Alexander. What was your answer? 

Mr. Hough, Certainly it would, because it would give them the 
right to apply a State law to an interstate shipment at any time after 
it reaches the boundary of the State and before delivery to the 
consignee. 

Mr. Gillett, of Calif onua. If it got to the consignee it might be 
different. 

The Chairman. I do not think we quite agree for the moment. Is 
this a correct statement of the law? I assume, again, that I am 
Hving in an absolute prohibition State, where the manufacture and 
sale of liquor is absolutely prohibited. Now, if I want to send to 
Kentucky and have liquor snipped to me, if I order it myself, the 
question of bona fides does not arise, but the State can not prevent that 
diipment to me ? 

Mr. Hough. The State of Iowa or that community has no right 

The Chairman. Or any State ? 

Mr. Hough. Has no right 

The Chairman. But can a resident of the State of Kentucky, or 
any person in Kentucky, ship indifferently to the State of Iowa an- 
ticipating a customer ? 

Mr. Hough. That constitutes a sale at the place of destination, as 
has been decided by the Internal-Revenue Bureau, as well .as the 
courts, and could be prohibited or punished by the State laws. 

The Chairman. And it has been decided a number of times by the 
Supreme Court of the United States ? 

Mr. JIouGH. Yes. 

The Chairman. When they complain there that jugs of whisky 
are shipped into Iowa and sold there in that way, all they have to do 
is to prosecute the parties under the State law? 

Mr. Hough. There is no question about that. 

The Chairman. And the man that sells that whisky shipped in 
there in that way is liable, and always has been ? 

Mr. Hough. He always has been. 

The Chairman. Then we agree on the law. 

Mr. Hough. And I think somebody instanced a case of that kind, 
where a number of jugs had been shipped to an express officer in 
advance of sale. 

The Chairman. Judge Smith did, 1 think. 

Mr. Hough. Which shows they can enforce it sometimes. 

The Chairman. In Vance and Vandercock and in Scott v, Donald 
it was decided that they can not ship in advance of a customer, and 
that if they do it constitutes a sale in the State to which the liquor is 
shipped. 

Mr. Hough. If it is prohibited in the State, then the State laws 
would apply in that kind of a case. 

The Chairman. And all they have to do is to enforce the law, and 
the jugs of whisky have to disappear. 

Mr. Hough. Exactly. 

The Chairman. I made that statement to a gentleman on the floor 
of the House when our friend. Judge Smith, was making that state- 
ment, when this bill was before the House, that all they have to do is 
to go on and enforce the laws of the State of Iowa. 

Mr. Hough. That is what I have said all the time. I said that the 
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last time I was here, and I say now that every case and every instance 
which has been cited by every person before this committee as indi- 
cating practical operations of dealers in prohibition sections have 
been cases with which existing laws are amply able to cope, if prop- 
erly enforced.* And, if it is true that the supreme court of Iowa has 
decided the flat question, as was stated by Judge Smith, that a C. O. D. 
shipment constitutes a sale at the point of delivery, then Iowa, at 
least, is in even a stronger position than any of the other States to 
cope with the evils of which they complain than if that court had not 
attempted to overrule a principle of law merchant which is supposed 
to have been established so long " whereof the memory of man run- 
neth not to the contrary." 

Mr. Alexander. May I interrupt you with a question ? 

Mr. Hough. Certainly. 

Mr. Alexander. It is a much-disputed question among many mem- 
bers of the committee, and I want to get your idea about this. I 
asked you a moment ago whether, if this bill became a law, it would 
prevent any bona fide shipment not intended for sale, but which is 
transported solely for the purpose of actual delivery to the original 
consignee for his personal use and consumption, and your answer was 
that it would ? 

Mr. Hough. That is my answer. 

Mr. Alexander. Now, I want to ask you, further, whether if the 
bill contained that proviso it would be constitutional ? 

Mr. Hough. A proviso, you mean, that they could stop it if in- 
tended for sale and could not stop it if it was intended for use ? 

Mr. Alexander. Yes. 

Mr. Hough. It would not be constitutional, even then, for a reason 
which I will give you later on, because you can not interject into the 
case the question of fact as to what is the purpose, and until Congress 
prohibits absolutely the shipment from every State there exists the 
right of every shipper in tne United States to have his shipments 
reach the consignee, no matter where he is or what it may be his pur- 
pose to do with the shipment after it reaches him. 

Mr. Gillette, of California. And no matter what the use is to be? 

Mr. Hough. No matter what the use is to be. 

Mr. Henry, of Texas. You take the broad ground that Congress 
can not permit a State to interfere with interstate commerce ? 

Mr. Hough. Exactly ; that is what it resolves itself into. 

Mr. Henry, of Texas. Can not delegate its power ? 

Mr. Hough. Can not delegate its power. 

Mr. Brantley. Eeferring to this question asked you by Mr. Alex- 
ander, your position is that under the law of the State of Iowa as it 
now exists, if we pass this bill, the purpose and effect of this bill now 
pending would be that the State of Iowa would prohibit or could 
prohibit, under the present law, a man from importing liquor for his 
own personal use ? 

Mr. Hough. Yes, sir ; and more 

Mr. Brantley. One minute. But you contend that, even although 
we passed it, it would be an unconstitutional provision ? 

Mr. Hough. Clearly. This bill would be unconstitutional for these 
reasons 

Mr. Brantley. And even although we amend this bill by elimi- 
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nating the man who imports for his own personal use, so as not to 
make him subject to the State law, that even then it would be uncon- 
stitutional ? 

Mr. Hough. Clearly so. 

The Chairman. Why? 

Mr. Hough. Because you can not interfere with any shipment 
before it reaches the consignee without trenching upon the rights of 
every other citizen in every other State than the destination of that 
shipment. 

The Chairman. Now, your answer shows that we do not under- 
stand each other 

Mr. Hough. Of course, you understand that a ^eat many of these 
questions raise questions which I have covered m this address. I 
am prepared to cover all these in the remarks I have laid out, and, 
to a certain extent, it flushes me to be asked these questions before 
I get to them in the line of argument I had laid out. I mean you 
get at these points before they are brought out in their strongest 
connection; but I do not object to that. 

Mr. Alexander. This is a good time to bring them out. 

Mr. Hough. I do not object. • 

The Chairman. This raises this question : If I am in Iowa, under 
the conditions heretofore stated, and I give an order to any person 
outside of Iowa to ship me liquor, no one can question the" purpose 
I have, under these decisions of the Supreme Court of the United 
States? 

Mr. Hough. That is correct, and no one can question as to whether 
I have ordered that liquor to sell it or to use it. 

The Chairman. But under the decision of the Supreme Court of 
the United States, to-day no man in any State outside of Iowa can 
anticipate a sale and make a shipment, and if he does it 

Mr. Hough. If he does it, that constitutes a sale at the place of 
delivery, and if there is a law at the place of delivery which forbids 
or punishes sales of intoxicating liquors, it would apply to that case. 

Mr. GiLLETT of California. Then your position is this: That the 
laws of Iowa that would prevent a contract being carried out, if 
entered into in Kentucky, would have extraterritorial force? 

Mr. Hough. The court said so in the Bowman -case. 

Mr. GiLLETT of California. And it would be unconstitutional ? 

Mr. Hough. Yes, sir. The Supreme Court said it in the Bowman 
case particularly. Therefore, I say that, if you should even try to 
amend this bill so as to discriminate or enable the State to discrimi- 
nate between a shipment which it may be alleged is intended for sale, 
and a shipment which they may think is for private consumption, 
it would still be unconstitutional if it interfered in any way with 
that shipment prior to the time when it reaches the consignee, for 
reasons and authorities that I cite later. 

Mr. Alexander. Then you think this bill is unconstitutional, any- 
how? 

Mr. Hough. Clearly. 

The Chairman. If you have no objection, I will ask you to sus- 
pend now, because, under our rules, we take a recess at this hour. 

Thereupon, at 12.30, the committee took a recess until 2 o'clock 
p. m. 
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AFTERNOON SESSION. 

The committee met at 2 o'clock p. m., Hon. John J. Jenkins in the 
chair. 

Statement of Mr. W. M. Hough — Continued. 

Just before recess I had reached that point of my statement where 
I referred to a remark of Judge Smith, of Iowa, in reference to a 
decision in that State on the C. O. D. question, and I stated that if 
it were true that the supreme court oi Iowa had decided the flat 
question that a C. O. D. shipment constituted a sale at the point of 
delivery, they were in a better condition to cope with the evils com- 
plained of than any other State. I am inclined, however, to doubt 
that the stipreme court of Iowa has decided the flat question in any 
such way, and I am inclined to believe that there was some other 
element in the case than the mere C. O. D. proposition which con- 
duced to the conclusion reached, if, as I say, any such conclusion was 
reached. I was not able to find Any decision of the supreme court 
of Iowa which covered that proposition, but in the latest volume of 
reported cases — the latest volume of the Iowa reports, the 117th 
Iowa — I find the following case. State v. Hanaphy, wherein the 
court decides that where a traveling salesman, whose principal was 
engaged in the sale of intoxicating liquors in the State of Illinois, 
solicited and accepted an order for liquor in Iowa, which order was 
sent to the house in Illinois, and there accepted, and the goods sent 
C. O. D. from the principal to the buyer, the transaction constituted 
interstate commerce, and the salesman was not liable to prosecution 
under an act prohibiting the soliciting and filling of orders. 

That is inconsistent with the proposition that a C. O. D. shipment 
constituted a sale at the point of delivery. It may be that the case 
Judge Smith had in mind was a case where a shipment was sent 
C. O. D., and the party to whom it was consigned did not call for it, 
and the bill of lading was transferred to somebody else, and the other 
person called and took it. I say it may have been that kind of a case, 
and if it was that kind of a case, then such facts constituted a sale at 
the point of delivery, irrespective of the fact that it may have been 
shipped C. O. D. The supreme court of Iowa, in the Hanaphy case, 
says some further things to which I will refer later on; another 
proposition which is even more important than this. 

It is earnestly and seriously contended that it is not the purpose of 
this bill to interfere in any way with the rights of an individual, and 
yet those who assert this willfully or negligently ignore the fact that 
the distinction drawn by the Supreme Court in the Rhodes case as to 
the time when State laws could first apply to interstate shipments 
for the protection of health and morals, and the enforcement of their 
police regulations, without amounting to a regulation of interstate 
commerce by the States, is absolutely necessary to protect that right 
of the individual to receive for his own use. If you attempt to give 
the State the right to make a State law apply before delivery, then, 
instead of having that right of the individual ^aranteed by the Con- 
stitution, as was said by the Supreme Court m the case of Vance v, 
Vandercook, you tell him that that right shall be made subject to 
State law, which may prevent its ever reaching him. This would be 
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the necessary consequence of saying that an interstate shipment 
should be subject to State laws before delivery, and that at any time 
after it reaches the boundary of the State. 

In so far as Iowa is concerned, this would be already accomplished 
by existing laws, because, as I have stated, the requirement of the law 
of Iowa that a certificate that the consignee has the right to sell must 
accompany the shipment, absolutely excludes the idea of a shipment 
for private consumption. 

From this statement alone it is apparent that an interstate ship- 
ment must continue until actual or constructive delivery to the con- 
signee, and so long as no State proposes to prohibit the right of the 
individual to drink, no legislation is needed which would apply to a 
shipment before actual or constructive delivery. T^Tien it reaches 
the consignee, however, he has only the right to consume it, but no 
right to sell it in violation of the State laws. 

The distinction which was drawn by the Supreme Court in the 
Rhodes case between the time when a State law would apply to an 
interstate shipment without amounting to a regulation by the State 
of interstate commerce and the time when ite application would 
amount to a regulation of interstate commerce is necessary, for 
another reason. 

I stated in my former argument that, without appreciating the fact, 
the complaint of the proponents of this bill was really against the 
''law of sales," and I cited authorities to show that when a man in the 
State of Iowa wrote to a firm in New York or Philadelphia, Illinois 
or Missouri, where the business of manufacturing or selling intoxi- 
cating liquors is permitted, and ordered the same sent to him, that 
that was a sale at the place where the order was received and accepted, 
and the fact that it was a sale at such place was not affected in any 
way by the manner of delivery. 

There is a right, however, which grows out of such a transaction 
which belongs to the seller or shipper, and which continues until 
actual or constructive delivery to the consignee. This is the right of 
stoppage in transitu, a right which is recognized and in force under 
both the common and civil law. 

Mr. Parsons, in his work on contracts (6th ed.), says: 

If a vendor who has consigned goods to a purchaser at a distance finds that 
the purchaser is insolvent, he may stop the goods at any time before they reach 
the purchaser. This right is called the right of stoppage in transitu. 

The second edition of the American and English Encyclopedia of 
Law says : 

The right of stoppage in transitu is the right of an unpaid seller of merchan- 
dise to resume possession thereof after shipment and before actual or con- 
structive delivery to the buyer, or some one claiming under him or for him in 
some capacity other than that of carrier or middleman for the purpose of 
securing himself to the extent of the purchase price remaining unpaid against 
the insolvency of the buyer existing unknown to the seller at the time of the 
sale or arising thereafter. 

This principle clearly indicates that in contemplation of law the 
transit continues until delivery, and the fact that the transit was an 
interstate transit can not limit that fact. In every instance the tran- 
sit must continue until actual or constructive delivery. This is a 
right which is enforced, not by virtue of the law of the forum, but 
by virtue of the law of the place of contract. 
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If, therefore, you attempt to give the State the right to destroy any 
shipment before delivery to the consignee, actual or constructive, jrou 
are attempting to give the State authority to cut out a right which 
belongs to the citizens of all the other States under the laws of such 
other States. 

Again, the liability of a common carrier continues until delivery 
to the consignee, though after reasonable notice to the consignee the 
liability of carrier is transferred into the liability of warehouseman. 
But this is a legal recognition of the proposition that the transit of 
goods continues until actual or constructive delivery to the consignee, 
and that includes storage for a reasonable length or time in the ware- 
house of the carrier at the point of destination, to give notice to the 
consignee. 

In the case of the Daniel Ball (10 Wall., 565) the court said: 

In this case it is admitted that the steamer was engaged in shipping and 
transporting down Grand River goods destined and marked for other States 
than Michigan and in receiving and transporting by the river goods brought 
from without its limits ; but inasmuch as her agency in the transportation was 
entirely within the limits of the State, and she did not run in connection with 
or in continuation of any line of vessels or railway leading to other States, it 
is contended that she was engaged entirely in domestic commerce. But this 
conclusion does not follow. So far as she was employed in transporting goods 
destined for other States, or brought from without the limits of Michigan and 
destined to places within that State, she was engaged in commerce between 
the States, and however limited that commerce may have been, she was, so far 
as it went, subject to legislation of Congress. She was employed as an instni- 
ment of that commerce; for whenever a commodity has begun to move as an 
article of trade from one State to another commerce in that commodity between 
the States has commenced. 

And the same rule applies to the shipment until it reaches deliv- 
ery: even the express wagon that would deliver the goods from the 
railway station to the consignee is in that respect engaged in inter- 
state commerce. 

Mr. Brantley. Will you read that last clause again? 

Mr. Hough (reading) : 

She was employed as an instrument of that commerce; for whenever a com- 
modity has begun to move as an article of trade from one State to another 
commerce in that commodity between the States has commenced. 

The point was made in this case that, inasmuch as the part plaved 
in that commerce by that boat was wholly within the State, therefore 
it was no part of interstate commerce. The rule laid down by the 
court, as I say, applies at the other end of the shipment as well as at 
the beginning of the shipment. To continue my quotation : 

The fact that several different and independent agencies are employed to 
transport a commodity, some acting entirely in one State and some acting 
through two or more States, does in no respect affect the character of the 
trnnsaetion. To the extent to which each agency acts in that transportation, 
it is subject to the regulation of Congress. 

And the doctrine in this case was approved by the Supreme Court 
in the case of Norfolk Eailroad v. Pennsylvania (13G U. S., 119). 
In the case of Rhodes v, Iowa the Supreme Court said : 

The fundamenal right which the decision in the Bowman case held to be 
protected from the operation of State laws by the Constitution of the United 
States was the continuity of shipment of goods coming from one State into 
another from the point of transmission to the point of consignment, and the 
accomplishment there of the delivery covered by the contract. 
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That states clearly what the interstate shipment amounts to, where 
it begins, and where it ends. In the Bowman case there was no ques- 
tion of sale in the original package involved. The contract in such 
case is, of course, a contract made in auQther State, under whose laws 
such a contract is valid, and against the enforcement of which the 
interstate common carrier could not plead a law of Iowa. His con- 
tract — that is, the contract of the common carrier — required him to 
deliver, and it is enforceable by the laws of the State where the ship- 
ment starts. 

The Iowa case to which I have referred holds the same thing. In 
that case. State against Hanaphy (117th Iowa Reports, 115), the 
supreme court of Iowa said : ' 

AH these acts — the seeking of the customer hy the agent, the soUciting and 
taking of the order, its transmission to the house in another State, the ship- 
ment made, the transportation and delivery to the purchaser in this State — all 
unite to make up interstate commerce. 

Mr. Brantley. In that connection, if it will not interrupt you, 
was not the law under which Hanaphy was prosecuted merely a 
statute against the sale of liquor, and they undertook to convict him 
because he solicited orders for a firm that was out of the State? 
What I wanted to ask you was this: Whether or not, in your opinion, 
a State enactment that makes it penal for any person to solicit orders 
for any person in that State would or would not be constitutional ? 

Mr. Hough. It would be unconstitutional as long as the article is to 
be regarded as a legitimate article of interstate commerce. 

Mr. Brantley. You mean that it would be unconstitutional as 
applying to 

Mr. Hough. To the man who solicits the orders. 

Mr. Brantley. For a party outside? 

Mr. Hough. Yes, sir ; for a party outside. It has been decided in 
a number of cases, and it was recently reaffirmed in the case of Stock- 
ard V, Morgan (185 U. S., 27), where the Supreme Court says: 

All of the cases cited, in the opinion of the court, deny the right of a State 
to tax people representing owners of property outside of the State for solicit- 
ing orders within it for such owners for property to be shipped to people within 
the State. 

Mr. Brantley. The statute I suggested would apply to people 
within or out of the State, that it 5iould be unlawful within the 
State to solicit an order for whisky. 

Mr. Hough. That, so far as it applied to a person outside of the 
State, would be an attempt on the part of the State to regulate inter- 
state commerce, because the soliciting, as stated in the Iowa case, is 
a part of interstate commerce, and the soliciting has been declared to 
be a part of interstate commerce by the Supreme Court in a half a 
dozen cases. The State of Texas recently undertook to change the 
law of sale so as to get around that point. It had been held by the 
supreme court of Texas that the soliciting was a part — that is, the 
soliciting for a man outside of the State was a part — of interstate 
commerce; so they passed a law to the effect that if a man solicited 
an order in County A and the goods were sent pursuant to the order 
solicited, that it should be considered a sale made within that county. 
Last month the supreme court of Texas passed on that question, and 
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they decided that it constituted a sale at the place of shipment, and 
not at the place of delivery. The court says : 

It is insisted that, although this may have been the law prior to the act of 
the twenty-seventh legislature (p. 262), the effect of that enactment was to 
change the rule. We reply that it is not ' competent for the legislature to 
define a sale and fix its locus regardless of the known rules of law which 
authorize parties to make their own contracts, making the place of the sale 
depend on the place where the property is transferred and title passes. Much 
less is it competent for the legislature to reverse the decisions of the courts 
upon questions of this character. While that body is supreme in the exercise 
of its functions, it can no more fix the place of sale of liquors, as between 
contracting parties, in contravention of the rules of law than it can determine 
the place of a sale of any other commodity, or that it can define what intoxi- 
cating liquors are. If it can do the one, it can do the other, and, as its whim ' 
or caprice might suggest, it could define away intoxicating liquors altogether. 

Mr. Brantley. Can I ask you this question, then? Is there any 
way by which a prohibition State can prohibit the business of solicit- 
ing orders for the sale of whisky in that State i 

Mr. Hough. Absolutely none. 

Mr. Brantley. It is a part of interstate commerce ? 

Mr. Hough. It is a part of interstate commerce, and until Con- 
gress passes a law excluding it from interstate commerce it is pro- 
tected in that respect as well as in all other respects. 

Now, from these different points of view it is apparent that when 
an interstate shipment has commenced it continues until the ship- 
ment reaches the consignee, and this must necessarily be so to sus- 
tain the proper relations of all parties under the law. 

In determining the character of a statute, we are not to be guided 
by its framing. 

As was said by the Supreme Court in the case of Reed v. Colorado 
(187 U. S., 137) : 

Certain principles are well settled by the former decisions of this court 
One is' that the purpose of a statute, in whatever language it may be framed, 
must be determined by its natural and reasonable effect 

Another is that a State may not by its police regulations, whatever their 
object, unnecessarily burden foreign or interstate commerce. 

Again, the acknowledged police powers of a State can not legitimately be 
exerted so as to defeat or impair a right secured by the National Constitution 
any more than to defeat or impair a statute passed by Congress in pursuance 
of the powers granted to it. 

A State law which prohibits or regulates the sale of intoxicating 
liquors within the State, or which might even prohibit or attempt to 
prohibit the drinking of such liquors within the State, would be a 
police regulation; but a State law which would have the effect of 
interfering in any way with delivery to the consignee of a shipment 
from a sister State would not be a police regulation, but a regulation 
of interstate commerce. 

Mr. Henry. Is that the decision, or your argument ? 

Mr. Hough. That is my argument. ^ I state this as the conclusion 
that I draw from all the decisions, that it would be a regulation of 
interstate commerce unless it was a legitimate inspection measure, 
and any Federal legislation which attempts to give to the States the 
right to apply their laws, other than legitimate inspection measures, 
to such a shipment prior to such delivery would be attempting to 
give the States the right to regulate interstate commerce, and that is 
exactly what this bill attempts to do. 

It was furthermore contended that there was no difference between 
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the proposed legislation and an act of Congress which adopts State 
procedure for Federal courts in such State in certain cases. This 
argument, I think, was made by Judge Smith, and the gentleman's 
reputation as a lawyer is all that entitles this suggestion to serious 
consideration, for I apprehend that every lawyer present has felt 
the distinction, even if it has not expressed itself in words in his 
mind. A fair statement of it would be this: An act of Congress 
adopting a State procedure is not a delegation of power, because 
the act is complete in itself, and is not executed by any State agency, 
whereas an act of Congress purporting to regulate interstate com- 
merce, which requires some action to be done by State agency to 
determine what such regulation is, is a delegation of the power to 
the State. 

If the premises of Judge Smith were correct in reference to his 
statement about procedure in Federal courts, it would not have been 
an adoption of such procedure by Congress, but it would have 
amounted to a delegation of power to the States to provide or es- 
tablish such procedure for the Federal courts — a thing which no 
State has authority to do under its own constitution. His premise, 
however, was incorrect, because no act of Congress that I am aware 
of says that the practice in Federal courts shall be governed or con- 
trolled by the practice established by the legislatures of the States, 
but it says that the practice shall conform as nearly as may be, in 
certain cases, to the practice in similar cases in State courts. This 
amounts neither to a delegation of authoritjr nor adoption, so far as 
the Federal action is concerned, but is a direction to the tribunals 
which Congress has established requiring them to make their rules 
conform to certain conditions. 

Of course, an act of Congress could adopt an act of the legislature 
of any State, provided it was something which Congress could do 
under its enumerated powers, and I apprehend that the proper dis- 
tinction between a case of adoption and one of delegation is that in 
the first case the act is complete in itself and does not require the 
activities of the State to give it effect, whereas in the other case the 
activities of the State agencies are called into requisition in order to 
determine exactly what shall be the purpose or effect and limitation 
of the act of Congress. 

In referring to the construction given to the Wilson Act by the 
supreme court of Iowa — and that is what is sought to be accom- 
plished by this proposed bill — ^the Supreme Court of the United 
States, in the Rhodes case, said : 

But to uphold the meaning of the word " arrival," which is necessary to sup- 
port the State law, as construed below, forces the conclusion that the act of 
Congress in question authorized State laws to forbid the bringing into the 
State at all. 

And the construction contended for by the State court in that case 
is exactly what is sought to be accomplished by the proposed legisla- 
tion. In respect to that the Supreme Court has said that it would 
amount to authorizing State laws to forbid the bringing into the 
State at all. And again, in the same case, the Supreme Court of the 
United States has said : 

We think that, interpreting the statute by the light of all its provisions, it 
was not intended to and did not cause the power of the State to attach to an 
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Interstate-commerce shipment whilst the merchandise was in transit under 
such shipment and until its arrival at the point of destination and delivery there 
to the consignee, and, of course, this conclusion renders it entirely unnecessary 
to consider whether, if the act of Congress had submitted the right to make 
interstate-commerce shipments subject to State control, it would be repugnant 
to the Constitution. 

Thus, conceding that if it had had to be construed as applying be- 
fore delivery, that is exactly what it would have amounted to, and 
that it would have been repugnant to the Constitution goes without 
saying, for, as I said before, we do not have to be told whether it will 
be repugnant to the Constitution for you to delegate authority. 

From these two paragraphs it seems to me to be perfectly clear 
that that court holds the opinion that an act of Congress which at- 
tempts to give the State the right to interrupt in any way an inter- 
state shipment before arrival at its destination and delivery to the 
consignee, actual or constructive, would be submitting the right to a 
State to regulate an interstate shipment ; and what is that, I ask, but 
delegation? 

It seems to me that the trouble with the advocates of this measure 
is that they have never examined the question except from one 
standpoint. If they would examine it from all points of a circle 
around it, they must see the fallacies of their position. 

The right or a resident of Iowa, for illustration, to receive an inter- 
state shipment is interminably interwoven with the right of a citizen 
of any other State to have his shipment to Iowa delivered to the 
consignee. 

Until Congress shall prohibit a shipment form every State this 
right is guaranteed by the Constitution as well as the laws of the 
State where the shipper resides, and can be enforced against the com- 
mon carrier, who is thus put " between the devil and the deep sea.'^ 
For if he failed to carry out his contract to deliver in accordance 
with the law of the place where the shipment starts, he can be mulcted 
in damages, and if he brings it to Iowa in compliance with that con- 
tract, without first having received the certificate, which it is impos- 
sible for him to get, he is fined and imprisoned. Such would be the 
effect of the proposed legislation. How, then, can anyone say that 
3^ou are not attempting to give extraterritorial effect to the laws of 
Iowa, or any other State to which it may be applied? How, then, 
can anyone say that you are not attempting to delegate power to a 
State to regulate and control an interstate shipment? 

I am unable to find the least excuse or semblance of justification^ 
either in law or in fact, for the proposed legislation. As I have 
explained, it is not needed, and it seems to me it violates our sense 
of propriety and our sense of justice, and it violates the Constitution; 

Mr. Hough (continuing). In view of these facts and argument, 
calculated and intended to show that this law as proposed was clearly 
unconstitutional, I want to call the attention of the committee to two 
oases which bear upon the second section of Mr. Littlefield's bill with 
reference to the determination, or the right to determine, where a 
sale takes place, or the locus of the sale. That question was touched 
upon, I think, in the case of the American Express Company v. The 
State of Iowa, in 196 U. S., the particular page being 143, where they 
said that — 
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Beyond question the contract and sale and shipment were completed in 
Illinois. 

The right of the parties to make a contract in Illinois for the sale and pur- 
chase of merchandise, and in so doing to fix by agreement the time when the 
condition on which the completed title should pass is beyond question. 

This same question was before the supreme court, or the appellate 
court, of Texas, as given in the forty-fifth volume of the Texas 
Criminal Appeals, in the case of James v. The State, page 592. I 
have not the volume with me, but have an extract from it. 

Mr. Clayton. What is the case? 

Mr. Hough. That is the case of James v. The State, on page 592 of 
the forty-fifth volume of the Texas Criminal Appeals. There it 
appears that the legislature of Texas undertook to do the very thing 
that this provision in Mr. Littlefield's bill undertakes to do— to de- 
termine that* the sale shall be considered to have been made at the 
place where the delivery is made, irrespective of the contract or 
intent of the parties. On that point the court said : 

It is not competent for the legislature to define a sale and fix its locus regard- 
less of the known rule of law which authorizes parties to malce their own con- 
tracts, making the place of sale dependent on the place where the property is 
transferred and title passed. Much less is it competent for the legislature to 
reverse the decision of the court upon questions of this character. 

Mr. Palmer. That is a good-sized court down there to beat the 
legislature. [Laughter.] I thought the court could construe the 
law and the legislature should make it. 

Do you think the Congress has no power to fix the locus where the 
sale has been made? If the man shipped a package from Kentucky, 
for example, ordinarily the sale would take place in Kentucky. But 
you think Congress has no right to say it was made in Iowa in a case 
of interstate commerce? 

Mr. Clayton. Where was it intended to be delivered ? 

Mr. Hough. Suppose I am here in the city of Washington and I 
make a contract with you in the State of Kentucky. Ordinarily the 
title would pass either here or in the State of Kentucky. I do not 
think Congress could make a law which says that the title in that case 
should be considered as having passed in the State of Minnesota. 

Mr. Palmer. Why? Give your reasons for it. 

Mr. Hough. I say I am only giving you these few authorities on 
that point. 

Mr. Palmer. They do not seem to prove much. 

Mr. Hough. The Supreme Court of the United States says they 
have the right to determine by contract that question. I will answer 
any questions on that point that Mr. Palmer wants to ask, but I don't 
want the few minutes allotted to me to be consumed by questions. 

Mr. Clayton. That was in the absence of a statute fixing any par- 
ticular locus. That left it entirely with the contract, and adjudicated 
it under the contract without reference to any statute undertaking to 
define the locus of delivery. 

Mr. Hough. That is true in the Supreme Court case, but there are 
certain well-known principles of law that have to be observed by 
legislatiye bodies as well as by courts, and I think that is the idea 
expressed in the Texas decision. I do not think they have the right 
to do that. 

The Chairman. The time of the gentleman has expired. 
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Mr. Clayton. We interrupted him, Mr. Chairman. 

Mr. Hough. I did not have all the time I was allotted. I will not 
be able to come back this afternoon. 

The Chairman. Why? 

Mr. Hough. I have another appointment — ^with the Commissioner 
of Internal Revenue. 

The Chairman. Mr. Palmer insists upon our observing the time 
for taking recess, and the committee has m fact been pounding some- 
what steadily, Mr. Hough, and they have something to do. 
[Laughter.] 

Mr. Hough. I appreciate that, Mr. Chairman. But I have come 
from St. Louis expecting to be heard here, having been invited to 
be here, and I was not heard when I got here. For that reason, Mr. 
Chairman, I would ask that I may abridge this statement and incor- 
porate the argument I originally made. 

Mr. Palmer. I move, Mr. Chairman, that Mr. Hough's argument 
be printed. 

Mr. Hough. May I say one more word ? 

Mr. Palmer. A thousand, if you wish. 

Mr. Hough. I listened to the argument this morning, and it seems 
to be considered by evervbody that the original bill is unconstitu- 
tional. The Littlefield bill is substantially the same. Since the 
amendment reported by the committee is designed to protect a con- 
stitutional right, and that amendment is not satisfactory to the Pro- 
hibitionists, and the bill as drafted was not satisfactory to the com- 
mittee or the other side, the only thing for the committee to do is to 
report nothing. [Laughter.] 

(Thereupon, at 12.30 o'clock p. m., a recess was taken until 2 o'clock 
p.m.) 

AFTERNOON SESSION. 

The committee met at 2 o'clock p. m., pursuant to the taking of 
recess. 

STATEMENT OF ME. SIMON WOLF, OF WASHINGTON, D. C. 

Mr. Wolf. Mr. Chairman and gentlemen, although by birth a Ger- 
man, by faith a Jew, and officially the representative of the Union of 
American Hebrew Congregations for the past twenty-five years in 
Washington, I appear in neither of these capacities, but simply and 
purely as an American citizen who has but one ambition, and that is 
to see that the liberties for which my ancestors and my countrymen 
fought in common with all faiths shall be preserved intact for all 
time to come. 

For the past forty years (I have been a resident of this city for 
forty-four years) I have appeared time and again before committees 
of this character on similar propositions, have fought them as far as 
my humble abilities would allow, not in opposition to any form of 
religion, to any form of politics, but simply from the standpoint of 
American citizenship; and it is not for the first time that I have 
heard the same arguments that have been advanced this morning on 
the line of personal liberty, for I care not how much the distinguished 
man who had the honor of speaking here this morning may claim 
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that this bill involves no question of prohibition or personal liberty, 
nevertheless there is nothing else in it, absolutelv nothing else. 

Representing the Anti-Saloon League of the United States, it 
would be impertinence pn our part to think for a* moment these good 
women and good men, actuated by the purest motives from their 
standpoint, would be here advocating a bill unless it involved the 
question of prohibition ; and I have been admonished by my reading 
of history and the classics that when the Greeks come bearing gifts, 
beware. The very fact that the gentleman who has claimed that 
there was nothing else in this but law, that there was no desire to 
close a single saloon or to prohibit anything, is one of the fundamental 
reasons why I have asked the privilege of speaking at all. It is 
simply trying to gain by indirection what can not be gained directly. 
In short, the Congress of the United States in its representative 
character, representing all the interests of the whole country, are 
asked to do what has failed to be accomplished by the respective 
States. It is in absolute line, in accord with that spirit which has 
actuated a certain portion of our population from the time of the 
founding of the Republic. 

As James Russell Lowell said, the Puritans landed on Plymouth* 
Rock, fell on their knees, and then on the aborigines, and they have 
been keeping it up magnificently ever since. It is the same spirit 
that actuated the good preachers from the Northwest that came to 
Abraham Lincoln and asked the resignation of Gen. U. S. Grant 
because he drank. And you know the memorable reply of the sainted 
martyr. He said, " Tell me where he bought his liquor and I will 
send some to the other generals of the Army." And it is the same 
spirit that has prevailed to h,ave the canteen abolished in the- Army, 
and never in the history of the American, Republic have there been 
more desertions and more demoralization in the Army of our country 
than since the abolition of the canteen. 

It is the same spirit that wants the introduction of God into the 
Constitution, the same spirit that declares this is a Christian Govern- 
ment from the sectarian standpoint ; it is the same spirit that wants 
to introduce religion into the public schools ; it is the same spirit 
that wishes constantly to interfere in the personal rights and privi- 
leges of the American citizen from a narrow and sectarian standpoint. 
I am not arguing, as I said, against religion ; on the contrary, I am 
in favor of it. Belonging to a race that has never to my recollection 
produced any drunkards, and, as Bishop Satterlee said last year in a 
public address, the Jews furnish no divorces; they furnish an ideal 
moral home life. I think I can speak by the card that all that is 
wanted in this country is more liberal doctrine from the pulpit, more 
liberal home moral education, and then the question of prohibition 
will settle itself. 

As to the law, it would be presumptuous in me, even although I 
have been practicing law ever since 1861 — ^in the Supreme Court and 
all the courts of the District of Columbia — it would be presump- 
tuous in me to instruct the Judiciary Committee on the House side 
of their rights and their functions in regard to this bill. I believe 
that Congress has no right from any constitutional or any delegated 
authority to prohibit the commerce of this country. Does anjrone 
for a moment presume that if I to-day buy in the city of Washing- 
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ton a case of wine or a case of beer and send it to Kansas or Mis- 
souri, where I may reside, that by virtue of a law to be enacted there 
I am prevented froip enjoying the inalienable right of an American 
citizen to eat or drink what God has ordained me to? Why, it is 
absurd on its very face. And if the law is unconstitutional, the law 
to be enacted, what is the use of wasting our time? You simply 
degrade and you jeopardize the very functions for which you are 
congregated to do your duty as representatives of the American 
people. 

I have found in my experience at home and abroad (I have had 
the good fortune to represent our country in the land of the Pha- 
raohs) that prohibition laws to prevent crime do not prohibit or pre- 
vent. You can enact laws to punish, but you can not enact laws to 
prevent. You simply instill and create into the human being a sys- 
tem of hypocrisy that is abhorrent to every man and woman of sense 
and respectability. 

The chairman this morning said that some one appeared here and 
said that he saw more drunken men in the State gi Maine than pos- 
,sibly in some other States. I have seen the same condition. Some 
few years ago I went to Portland to attend a national conference, 
and when I asked for a drink — and I do drink, but, thank God, I 
never was drunk; I am temperate in that direction, as I try to be in 
all other directions — I found more speakeasies in the city of Port- 
land than I had ever seen anywhere else before. 

Therefore this whole question is not one, as has been claimed, of 
pure construction of law or of amendment or of constitutional pre- 
rogatives. It is the old question, pure and simple, between those who 
wish to lead a moral, temperate life, irrespective of law, and those 
who wish to enforce that 4)y absolute prohibition. There is no use 
in closing our eyes to the fact that the church organizations and the 
auxiliary organizations of the churches of the United States are 
banded together for a common purpose, and we might as well meet 
the issue first as last. And therefore, representing, as I do, as I 
have said, not any particular organization, certainly representing no 
brewer or any liquor establishment, because I am simply here in the 
capacity of that broad aegis under which all Americans sail — citizen- 
ship of our common country — I admonish and beg this committee to 
heed wisely before legislating in any direction which would be used 
as a precedent by the State organizations or State legislatures to 
deprive men of that to which they are entitled. 

I thank you, one and all. 

Mr. Nicholson. I would like to say this: We have two of the 
Members of the House here who would like to be heard for this bill. 
We want to try to serve their convenience, because they are very busy. 
Judge Smith, of Iowa, is here, and can only remain jsl few minutes, 
and I would like him to be heard. 

STATEMENT OF HON. WALTER I. SMITH, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF IOWA. 

Mr. Smith, of Iowa. Mr. Chairman and gentlemen, in view of the 
fact that I have twice appeared before this committee in past years 
advocating the report of similar measures to those now under con- 
sideration, I want to be very brief this afternoon. 
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I am not able to agree with those good people who appear here to 
advocate this as a temperance measure or as a prohibition measure. 
It has nothing to do with temperance or prohibition except in a re- 
mote way. I certainly do not agree with those who are here opposing 
this measure. This measure is simply a measure to return to us that 
self-government which for fifty years we enjoyed under the decisions 
of the Supreme Court of the United States. The Supreme Court of 
the United States held early in the history of this prohibitory legis- 
lation that the State had the power to prohibit the sale of liquors 
there, whether in original paclkages or otherwise. For fifty j'^ears 
that opinion stood unchanged. 

After the lapse of fifty years the Supreme Court of the United 
States (and far be it from me to criticise it) determined that the 
former holding was erroneous, that the Constitution of the United 
States, by conferring upon Congress control of her interstate com- 
merce, had necessarily deprived the States of authority to prohibit 
the sale of liquors within the States in original packages. The result 
was the immediate establishment, in defiance of the popular will, in 
«very community in the dry States and dry territory of original- 
package houses under the Wilson law. If the Wilson law had not 
received the peculiar construction which it did receive in the Rhodes 
case nobody would be here to harass this committee further upon this 
subject. 

When the Supreme Court announced that under the Wilson law 
liquors did not arrive until they were delivered to the consignee no 

freat harm was done and would not have been done if that decision 
ad not at once been grossly abused. I have at my room a letter 
received within a week from a gentleman stating that at one point in 
Iowa two dozen jugs were then lying in the station addressed to X 
or some letter, and that anyone who would go and pay the express 
charges and the purchase price could take those liquors out. They 
were thus being retailed in defiance of our laws over the express 
•counter. 

Now, it is not a question of whether we are for prohibition or 
against it; it is a question of whether the people in the respective 
portions of the United States are entitled to govern themselves ; that 
is all there is in this question. I remember that in one of the national 
conventions when a question arose as to the manner of selection of 
the delegation from Illinois a distinguished citizen of Illinois, in pro- 
testing against imposing upon the people of Illinois the methods 
employed in the selection of delegates in Massachusetts, commented 
upon the fact that the clothes of the people of Massachusetts might 
be of a better cut than the clothes of the people of Illinois, but they 
didn't want the clothes of the people of Massachusetts put upon the 
people of Illinois because they would not fit them so well. So it may 
be that other regions have better laws than we have in Iowa; other 
people may be wiser than we are in Iowa ; but I don't care to have 
their laws imposed upon us ; our laws suit us. 

We would like to have the privilege of regulating our own purely 
local and domestic laws and not have somebody who doesn't dwell in 
our midst imposing upon us their laws that we do not approve of. 
That is all there is here. I repudiate every remark made in sup- 
port of this bill that advocates it as a temperance measure. I repudi- 
ate every remark made in support of this bill that advocates it as a 
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Erohibition measure. I repudiate everything that is said along those 
nes in support of this bill so far as I am personally concerned. I 
am here to contend for the right of my people to govern themselves 
as they see fit. We don't want to govern any place else outside of our 
conmiunities ; we do want to govern our own communities. We want 
to govern them according to our notions and our ideas. We may not 
be as bright as people elsewhere ; we may not know as well what laws 
are wise ; we may not have as much talent or as much of judgment, but 
we do know what we want, and we don't like to have somebody else 
imposing laws in reference to our customs upon us against our con- 
sent. 

We have learned that we can govern the Philippines without their 
consent, we can govern people outside of the limits of the United 
States without their consent, but we still do cling to the old notion 
that here at home communities ought to be entitled to govern them- 
selves, and that the United States Government ought not to thrust 
upon and force upon the people of any State a traffic that they do not 
want conducted there. 

Mr. Bartholdt. Will you permit a question ? 

Mr. Smith, of Iowa. Yes, sir ; as far as I am concerned. 

Mr. Bartholdt. I am not a member of the committee. 

The Chairman. Is there any objection? 

Mr. Clayton. There is no objection. 

Mr. Bartholdt. I wish to ask my friend, Mr. Smith, whether the 
State of Iowa, the State authorities, are enforcing their prohibitory 
law. 

Mr. Smith, of Iowa. I will say that in mv judgment there is not a 
law upon the statute books more rigidly enforced than the Iowa pro- 
hibitory liquor law. 

Mr. Bartholdt. Is it true that brewers, distillers, and saloons are 
running open in the State of Iowa ? 

Mr. Smith, of Iowa. Nowhere except where authorized by law. I 
will say, as the gentleman has asked me the question, that I have the 
honor to represent on the floor of this House nine counties in the 
State of Iowa. In one of those counties the so-called " mulct law " 
is in force, which is an authorization for the sale of liquor. 

Mr. Bartholdt. Which is an immoral compromise between the 
State and the violators of the law ? 

Mr. Smith, of Iowa. I am not here to discuss with my good friend 
from Missouri the immorality of the laws of Iowa. We would like 
to make our own laws, without the interference of people who do not 
live in our midst. You don't approve of our laws; well and good. 
I have no criticism upon you because you do not believe in our laws 
or because you have different laws. You ought to have as large 
charity. These gentlemen — not Mr. Bartholdt, because I know he is 
too broad for that — ^but these gentlemen talking against such legisla- 
tion are all the time talking about hypocrisy and bigotry, and yet 
they are determined to say not only what the laws shall be in their 
community, but to come into my community and dictate to us what 
our laws shall be. 

Mr. Bartholdt. But my point is this: That before you come to 
Congress to aid you in the enforcement of your local 

Mr. Smith, of Iowa. I am not asking any aid from Congress — ^we 
are not asking any aid from Congress 
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Mr. Baktholdt (continuing). You should come here with clean 
hands. You haven't got clean hands. 

Mr. Smith, of Iowa. You say we haven't got clean hands. You 
are the one that is judging as to other people. I am not reflecting 
upon you because you and your people don't agree with me and my 
people. I am willing to credit you with all sincerity^, with all honesty, 
with all of uprightness, with all of high purpose; but when I want 
in my community to do what I am willing that you should do in 
yours — ^make your own laws and enforce them — I am to be told that 
my people are a corrupt people, a demoralized people, a people that 
are not honest, a people that are not sincere, a people who are hypo- 
critical ; and that is not true. 

Mr. Bartholdt. If a saloon runs open in Iowa, that is in violation 
of the State laws 

Mr. Smith, of Iowa. It is not. 

Mr. Bartholdt. In other words, you have not exhausted your 
State powers. 

Mr. Smith, of Iowa. It is not true ; I beg your pardon, jou are in 
error. The truth is, I was about to say, in the nine counties in my 
Congressional district there is not a single saloon running outside of 
Pottawattamie County, where the mulct law is in force — and they are 
to run in Montgomery County — ^there has not been a saloon running 
for more than twenty years. I sat upon the bench in that county for 
ten years myself, and know whereof I speak. The people may be 
foolish, they may not know what is best for them, they may be mis- 
guided, but they would like to govern themselves unhampered in a 
purely domestic matter like this, by the laws and the Constitution of 
the United States imposing upon them this traffic against their will. 
That is all. We would like in our humble way to have the same 
rights you have got. 

Mr. Smith, of Kentucky. When you undertake to prevent the citi- 
zen from another State selling and shipping his product into your 
State, are not you not only demanding the right of local self-govern- 
ment, but the riffht to govern somebody outside your State? 

Mr. Smith, of Iowa. Not at all. For years the Supreme Court of 
the United States said that you had nothing to do with them 

Mr. Smith, of Kentucky. But it does not say it now. 

Mr. Smith, of Iowa. The Supreme Court says now that without an 
act of Congress we can not do it, but if you do not pass this act of 
Congress you affirmatively impose this traffic on communities that 
don't want it. 

Mr. Smith, of Kentucky. You know that the power of regulating 
interstate commerce lies with the Congress of the United States? 

Mr. Smith, of Iowa. Yes, sir. 

Mr. Smith, of KentucW. And until Congress takes the hands of 
the Federal Government off the State can not regulate it? 

Mr. Smith, of Iowa. That is true 

Mr. Smith, of Kentucky. And you are asking Congress to take 
its hands off 

Mr. Smith, of Iowa. And let us govern ourselves. 

Mr. Smith, of Kentucky. To prevent the people from outside en- 
gaging in interstate commerce in that particular article? 

Mr. Smith, of Iowa. No ; not real interstate commerce. The sales 
are made right in Iowa over the counters of the express companies, 
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two of them having been enjoined by the supreme court of Iowa from 
engaging in that business. 

Mr. Bartholdt. And you have opened saloons 

Mr. Smith, of Iowa. Not except where they are opened by law. 

Mr. Smith, of Kentucky. But you would cut off by this legisla- 
tion the right of a citizen in Illinois, for instance, to sell and ship his 
product into your State? 

Mr. Smith, of Iowa. No; we cut off his power to ship and sell it; 
there is the difference. You said we cut off his power to sell and 
ship it. We won't do that, but we do cut off his power to ship and sell 
it. We want to get this thing in the right order. 

Mr. Smith, of Kentucky. It may be that in a good many cases — 
I am not disputing on that particular proposition — ^but, on the other 
hand, I take it that there is a good deal that is sold and shipped, and 
you would cut that off , along with the other. 

Mr. Smith, of Iowa. Personally, I have never been strenuous upon 
that subject. I think you ought to leave us to govern ourselves as 
to whether even the liquor shall be drunk in Iowa or not. The State 
of Indiana has recently passed a law prohibiting the smoking of 
cigarettes. I think that is a radical law, but far be it from me to 
say that the people of Indiana shall not govern themselves in that 
regard if they see fit. The people of Nebraska have recently passed 
a law making it a criminal offense to wrap a cigarette or to smoke a 
cigarette. 

Mr. Parker. In the streets, P suppose? 

Mr. Smith, of Iowa. Anywhere. Personally I think that is a piece 
of very radical legislation, but living, as I do, without their borders 
I have no purpose to dictate what the laws or the practices shall be 
either in Indiana or Nebraska. 

Mr. Parker. Mr. Smith, I don't know that it is material, but I 
would like to know how you manage to get the mulct law in Iowa. 
I thought the Constitution prohibited it. 

Mr. Smith, of Iowa. No ; you are in error about that ; there is no 
constitutional provision on the subject. 

Mr. Parker*. Was there not one passed ? 

Mr. Smith, of Iowa. There was one voted for, but owing to the 
lack of properly entering it upon the journal it was held to be illegal 
by the Supreme Court. 

Mr. Parker. So the legislature has full power? 

Mr. Smith, of Iowa. The legislature has full power, and the people 
of Iowa have had a prohibitory law since 1851. For over fifty years 
these " stupid " people have aahered to this policy. 

Mr. Parker. Let me ask you another question, and that is whether 
the real difficulty in Iowa does not reside altogether in C. O. D. 
shipments ? 

Mr. Smith, of Iowa. No ; it resides in C. O. D. shipments, but not 
in genuine C. O. D. shipments. 

Mr. Parker. If you were to cut off C. O. D. shipments and make 
it illegal to deliver liquor C. O. D., would you not hit all the blind 
tigers 

Mr. Smith, of Iowa. There are no blind tigers there. 

Mr. Parker. I mean the express companies selling goods to A, B, 
or C. 

Mr. Smith, of Iowa. I should think so ; yes. 
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Mr. Parker. And if you would limit the law to that you would 
probably meet the difficulties tliat now exist? 

Mr. Smith, of Iowa. I think so, in my judgment; but I am not 
here to concede that the law ought to be less than to give to the 
people of every State the absolute right to control their own domestic 
affairs upon this subject. 

Mr. Parker. Then ought not the law to provide that all articles 
shipped from one State to another ought to be subject, instead of 
confining it to liquor^ 

• Mr. Smith, of Iowa. When the Wilson bill passed the Senate, this 
committee reported as a substitute the bill conferring upon the States 
police power over every article of interstate commerce, and that bill, 
I say, ought to have passed ; yes. Your committee reported it, and I 
say it ought to have passed, and it did pass the House of Representa- 
tives. That gave every State, in the exercise of its police power, con- 
trol over all kinds of interstate shipments. I say that if you ship 
coal oil into my State and that coal oil is of such a low test that it 
is dangerous to the lives of our people, or that we think so, we ought 
to be entitled to prohibit the sale of that coal oil in our Stat^. 

Mr. Parker. Are you not able to do that now ? 

Mr. Smith, of Iowa. No, sir. 

Mr. Parker. I always supposed that dynamite and explosives and 
things of that sort, and cattle that had disease, and goods which of 
themselves were dangerous, would always be subject to police power, 
wherever they were K)und. 

Mr. Smith, of Iowa. My understanding is that cattle, being under 
the quarantine law, can perhaps be excluded from the State ; but the 
very point decided in the Leisey v. Hardin case was that the police 
power did not extend to the prohibition of the sale of goods in orig- 
mal packages, the subjects of interstate commerce. 

Mr. Parker. I 'am not speaking of the sale; I am talking of the 
transporting, even of goods which are dangerous in themselves, like 
dynamite. 

Mr. Smith, of Iowa. Suppose they are not dangerous from their 
transportation ? 

Mr. Parker. The coal oil was dangerous. 

Mr. Smith, of Iowa. Perhaps not ; perhaps not in the way in which 
it is handled in cold-steel tanks ; but I suppose it is dangerous in the 
liousehold, I say the people ought to have a right to prohibit its 
sale, and that is what the House of Representatives said in the Fifty- 
first Congress, but the Senate refused, for reasons that may perhaps 
be surmised by some of us, to consent to the passage of a bill that 
extended not only to liquors, but other commodities, and we were 
obliged to accept a bill which applied only to liquors. 

Mr. Bartholdt. Iowa is in favor of prohibition ? 

Mr. Smith, of Iowa. Part of it is. 

Mr. Bartholdt. And yet the legislature passes what is termed the 
mulct law? 

Mr. Smith, of Iowa. Yes, sir. 

Mr. Bartholdt. Now, my point is this. Before you come here to 
Congress to invoke the aid of the National Legislature to suppress 
that traffic the legislature of Iowa itself has it in its power to sup- 
press that traffic within its own boundary lines, and yet they have 
passed the mulct law. 
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Mr. Smith, of Iowa. The gentleman is mistaken in numerous 
points. In the first place, the people of Iowa believe what I am con- 
tending for — in the right of local self-government. If the city of 
Davenport is in favor of the sale of liquors, the people of Iowa allow 
liquors to be sold there under the mulct law. If the people of Page 
County are bitterly hostile to the sale of liquors we refuse to let them 
be sold there. 

Now, these liquors are not shipped from Davenport; we have sup- 
pressed the shipping of liguors from one town in Iowa where they are 
sold to the dry conmiunities in Iowa and offering them for sale there 
over the express companies' counties. We are not asking the aid of* 
Congress to enable us to enforce the laws of Iowa. By a construc- 
tion the Supreme Court of the United States held that the Constitu- 
tion gave a right to those sending liquor into Iowa to violate the laws 
of Iowa until Congress consented to our laws. We will enforce our 
laws ourselves, we ask you to take your hands off and let us alone to 
enforce our own laws. 

Mr. Parker. I am trying to get at a few facts ; I don't know about 
these laws. Do these mulct laws allow liquors to be shipped from 
outside the State into the mulct counties, or do they only allow goods 
to be manufactured in those counties and sold? 

Sir. Smith, of Iowa. The liquors are shipped in. The law does not 
specifically provide as to that— — 

Mr. Parker. Is not the law a law providing for the sale and manu- 
facture, but not providing for the snipments from other States into 
those counties ? 

Mr. Smith, of Iowa. The law does not ordinarily provide for the 
manufacture of liquors in counties where the mulct law is enforced. 

Mr. Parker. What does it provide for ? 

Mr. Smith, of Iowa. For the sale of liquors. 

Mr. Parker. It provides for the sale of liquors in those counties? 

Mr. Smith, of Iowa. Yes, siiv 

Mr. Parker. But there are other laws in Iowa which prohibit the 
transportation of liquor by any railroad, I understand ? 

Mr. Smith, of Iowa. Yes ; a local shipment within the State. We 
can not prohibit interstate shipments, of course, and we are. not seek- 
ing to prohibit interstate shipments by this law. 

Mr. Parker. By this law interstate shipments would be pro- 
hibited? 

Mr. Smith, of Iowa. Oh, no. 

Mr. Parker. The words are pretty strong. 

Mr. Smith, of Iowa. No. The language does not prohibit 

Mr. Parker. I am discussing what the Iowa law is. Does it not 
prohibit carrying any liquors on railroad trains? 

Mr. Smith, oi Iowa. Not on interstate shipments. 

Mr. Parker. And do the mulct laws except shipments of that sort? 

Mr. Smith, of Iowa. I would not be able to answer that as to 
whether they expressly except it or not. I have not seen the law, 
probably, in ten years. I am somewhat familiar with it, but I don't 
believe I have read it for ten years ; but the mulct law does not seek 
to build up the Iowa liquor manufacturers, if that is what the gen- 
tleman means. 

Mr. Parker. I was trying to get at whether this law subjected all 
interstate shipments to the police power of the State; whether the 
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general laws of Iowa with the mulct laws would take hold of this 
liquor if it was shipped into mulct counties? 

Mr. Smith, of Iowa. I think not. 

Mr. Parker. My impression was the other way, from a casual 
examination. 

Mr. Smith, of Iowa. I grant you that the (jucstion has never been 
so clearly presented as to have had that definitely settled. 

I have always planted myself on the single proposition that all 
we want you to do is to let us govern ourselves, and we are willing 
that Mr. Bartholdt and all his constituents should govern themselves. 
We do think that other States ought not to insist upon imposing 
their social notions upon us any more than we try to impose our 
social notions upon them, and i| we can only agree that each coni- 
munity shall govern itself in this regard and have the right to gov- 
ern itself we ought to be able to live together in peace and charity, 
not calling each other bigots or anything of that sort, but just conced- 
ing that there is a difference of opinion in different parts of the 
country on this great subject, and let every community govern itself 
according to the moral sense of that community, and no other com- 
muity attempt to impose its moral ideas upon us. That is all we ask. 
We don't ask Confess to interfere and help us carry out our laws; 
we ask you to quit interfering in the carrying out of our laws, and we 
will take care of ourselves, as we have always been able to do. 

Mr. Palmer. You remember last year we reported a bill, which I 
supposed was satisfactory to everybody, which did not pass. It con- 
tained this provision : 

Not interfere with the deUvery in the State or Territory of any bona fide 
interstate-commerce shipment of liquor or liquids intended solely for the per- 
sonal use of the original consignee. 

Mr. Smith, of Iowa. I would much prefer seeing this bill passed 
with this clause in it, if it was a question of passing it that way or 
not passing it at all, I mean ; but don't see why you should want this 
clause in. If the people of Indiana are narrow enough to prohibit 
the smoking of cigarettes by anyone within the State, I don't see 
why I should insist upon the inalienable rights of some citizens of 
Indiana to smoke cigarettes. 

Can we not let the States take care of their own business and 
transact their own affairs in these matters ? That is the same propo- 
sition; that is why I mentioned the question of the law against 
cigarette smoking. We will next hear that we have to have an act 
of Congress to protect the people of Nebraska in their inalienable right 
to smoke cigarettes — ^that is, that you must put in a clause that they 
can smoke cigarettes themselves and can bring cigarettes in to smoke 
themselves. Have we got to rush to the support and defense of the 
good people of Iowa, who can not take care of the themselves, to 
preserve to them the right to get liquox to drink ? 

Mr. Palmer. Do you concede that the citizens of Iowa have a right 
to buy liquor where they please and take it in there and drink it? 

Mr. Smith, of Iowa. I don't believe a man has the constitutional 
right to drink liquor at all, as far as that is concerned. I think the 
legislature has as much right to make it an offense to drink liquor as 
to make it an offense to smoke cigarettes. The Supreme Court has 
never held that it was unconstitutional to prevent a man from 
drinking. 



190 COMMBBOB BETWEEN THE SEVEBAL STATES, ETC. 

Mr. Clayton. Have you read Vance against Vandercook ? 

Mr. Smith, of Iowa. I have. 

Mr. Clayton. Don't you think that covers that? 

Mr. Smith, of Iowa. I do not so regard it. 

Mr. Palmer. This right to ship in liquor is derived from the Con- 
stitution of the United States. 

Mr. Smith, of Iowa. My dear sir, the right to ship liquors and the 
right to use liquors are two entirely diiferent things. The right to 
ship liquor is an act of interstate commerce and protected by the 
Constitution; the right to drink liquor is not an act of interstate 
commerce and is not protected by the Constitution, unless a man gets 
astride the line. 

Mr. Palmer. You haven't any law in Iowa now prohibiting a man 
from drinking liquor ? 

Mr. Smith, of Iowa. No : but there is a law in Indiana against any- 
body smoking cigarettes. Are you going to rush in to get a saving 
clause to protect the citizens of Indiana m their inalienable right to 
smoke cigarettes ? 

Mr. Palmer. When we come to that ditch we will get over it. 

Mr. Smith, of Iowa. Is it not the same thing? 

Mr. Palmer. I won't say what I think of the Indiana law, because 
it would not be polite. 

Mr. Smith, of Iowa. Will you state what you think of the legal 
difference between a law against smoking cigarettes and a law against 
drinking liquor ? 

Mr. Palmer. I think it is worse to smoke cigarettes than it is to 
drink liquor. 

Mr. Smith, of Iowa. I didn't ask that. The truth is there is no 
distinction, and you can not find a line anywhere, I think, to say that 
a law prohibiting people from drinking liquor is not valid. The 
Supreme Court did hold that there existed a constitutional right to 
sell it in unbroken packages, but if the law provides that liquor shall 
not be drunk in a State of course that decision would not cover the 
drinking of the liquor. 

Mr. Palmer. It would be a pretty poor right — the right to ship 
it in — if he didn't have the right to drmk it after he got it in.^ 

Mr. Smith, of Iowa. May not the Constitution of the United 
States protect one right and not the other ; does not the Constitution 
now protect the right to ship it in but not protect the right to sell it 
in broken packages ? 

Mr. Palmer. I think the right to ship it in in implies the right to 
use it. 

Mr. Smith, of Iowa. Under the Wilson law now we have a right 
to prohibit a sale — that is, sales in the ordinary course of trade in 
the State in the original packages. 

Mr. Palmer. Would you be satisfied with the bill reported unani- 
mously last year? 

Mr. Smith, of Iowa. We are dissatisfied in one sense, but we 
were glad to get a report, believing it was better than nothing at all. 
We were not thorou^ly satisfied. 

Mr. Palmer. Neither was the other side, and that would be e vi- 
olence, perhaps, that it was pretty near right. 

Mr. Smith, of Iowa. Well, it may be evidence that it was nearly 
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right; it sometimes is. All we want, however, and all we have ever 
contended for is that you are not the guardians and the people of 
the United States are not guardians of the habits of the people of 
Iowa 

Mr. Palmer. We are guardians of the Constitution. 

Mr. Smith, of Iowa. Oh, yes; guardians of the Constitution, but, 
as I understand, you are advocating it because it is necessary to make 
the law constitutional ; but you want to insist upon our people having 
the high privilege of bringing in liquors for their own use, and we 
think we are able to take care of ourselves in that respect. 

That is all I have to say, Mr. Chairman, and I thank you. 

(Informal discussion followed about the method ot procedure, 
and it was suggested that -Mr. Crain be given twenty minutes.) 

Mr. EoBERT Crain. Mr. Chairman, I would like to say to the com- 
mittee that I have taken occasion to prepare a brief on these several 
bills. I believe it is conceded that there are some legal questions 
involved in these bills that neither Mr. Hough or myself, represent- 
ing the legal side of this question, have had any opportunity of pre- 
senting before this committee at this present session, and I don't care 
to commence an argument on a question of this kind for fifteen 
minutes or twenty minutes or any other specified time in minutes. 
Therefore I would like to have an opportunity, if the committee will 
^ant me that privilege, of presenting the legal reasons why in our 
judgment this bill should not be enacted. 

Mr. Palmer. Is not this your brief? 

Mr. Crain. Yes; and then I filed a supplementary brief on the 
C. O. D. bills. What we would like to do especially is to controvert 
the position that Judge Smith has taken on this subject and which 
seems to be the prevailing idea with many. 

Mr. Clayton. Let Mr. Bennett be heard and then we can hear Mr. 
Crain. 

STATEMENT OF HON. JOSEPH B. BENNETT, A MEMBER OF 
CONGRESS FROM THE STATE OF NEW YORK. 

Mr. Bennett. Mr. Chairman, I do not come from a prohibition 
State. The question is, to a very large degree at least, a financial one 
with us. We adopted the policy some years since of raising all our 
State revenues from indirect taxation, and we have a relatively high 
license with local-option features. The consequence was that last 
year the liquor traffic in our State contributed $18,000,000 toward 
the support of the government of our State and the municipalities. 
One-half went to the State and one-half to the various localities. 

There are about 250 no-license towns out of our nine-hundred-odd 
towns — practically a quarter of the rural population of the State. 
This bill, as I have read it, seeks to give the State control of these 
shipments as soon as they cross the State line, and that is important 
to a high-license State, because if we have not that control in the 
State, if we allow these places to be open just over the borders in 
the dry towns, we, as a State, lose just that much revenue. As one 
of the representatives of New York, I do not regard this at all as a 
temperance measure ; in fact, I don't think it would decrease the sale 
of liquor in the State of New York to the exten of a glass ; but as an 
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attack, indirect, of course, upon our revenues the continuance of the 
system, which has just started in our State, of these C. O. D. ship- 
ments into dry towns is something we very seriously object to. 

STATEMENT OF ME. KAEL R. ABEENDT, OF BALTIMOEE. 

Mr. Abrendt. Mr. Chairman and gentlemen of the committee, I 
represent the German Turners' Organization, of Maryland, and also 
this morning I have been in receipt of a communication from the 
Independent Citizens' Union, representing 64 different organizations, 
who all wish to be placed on record as opposing this measure. 

I will not tire you out with any long argument after so many ex- 
cellent speeches, but simply wish to file our protest against this pro- 
posed legislation. 

Independent Citizens* Union of Maryland, 

February 19, 1906. 
To the honorable the members of the Judiciary Committee, 

House of Representatives. 

Gentlemen : Some two years ago the Independent Citizens' Union, for itself 
and many citizens of Maryland, protested against the passage of the Hepbum- 
Dolliver bill, not only by petition but also in person. 

Together with others from various States of our Union representing civic and 
patriotic organizations of German- Americans our representatives appeared and 
stated the reason of our opposition to this bill. Later, at another meeting of 
your honorable committee, they again appeared, but received no opportunity to 
speak. They then sent in a memorial setting forth some of the motives actuat- 
ing their opposition to the measure, and took occasion to answer some remarks 
made by the speaker at the previous meeting of the committee. (We herewith 
attach a copy thereof, it being as applicable to-day as then.) 

Our mmbers are busy people. We have no paid agents or salaried officials, 
who can devote their time to agitate against such measures as this bill before 
your honorable body, and we rely upon our Representatives in Congress to deal 
sanely with such when they come up. 

, Should they fail to do so, we have the remedy in our own hands for applica- 
tion when they again come up for reelection ; for, based upon our election figures, 
we can safely assert that for every voter in the State of Maryland favoring 
sumptuary and prohibitive laws there are ten voters who believe in the rights 
of man and personal liberty. And we believe that there are enough such 
voters in every State to effectually influence the election results. 

Respectfully submitted. 

The Independent Citizens* Union of Maryland. 

STATEMEira OF ME. KARL A. M. SCHLOTZ, OF BALTIMORE, MD. 

As representing the Independent Citizens' Union of Maryland 
(State branch of the national German- American Alliance), Mr. Fred 
W. Wehrenberg and I appeared at the meeting of your body on 
Wednesday, the 2d instant, but did not have a chance to be heard that 
day. I take this opportunity of pleading against the Hepburn- 
DoUiver bill as it now appears before your committee. As it seems 
to us Iowa has added a now commandment to the other ten, practi- 
cally to the following effect : " Thou shalt not drink liquors, either 
vinous or malt ; naught but water shalt thou drink, this under penalty 
of mortal damnation and imprisonment." Under the Iowa statute, 
anyone living in small parts inland is absolutely prohibited from 
using any malt or vinous liquors for domestic purposes, and will be 
prevented by the passage of the act before you from even importing 



COMMEBCE BETWEEN THE SEVERAL STATES, ETC. 193 

the same. Under the exercise of this " police power " the good Lord 
would have been guilty equally with Noah in the matter that led to 
Ham's tribulations. 

Or had St. Paul written to Timothy, and the latter then resident 
in Iowa, not only would the latter perhaps have been subject to sei- 
zure, but he, Paul, upon " arrival " in the State would have been sub- 
ject to fine and imprisonment for " prescribing liquors withjout 
license." 

As it is, even the legislature man's after-pocket flask is not exempt 
from seizure, and he liable to thirty days' retreat, there in lenten 
penitence to commune upon the iniquity of the world ; or, should he 
appeal, the court will, in all probability, shrug its shoulders, and say : 
" That with the wisdom and propriety of the act it has nothing to do, 
for it must be presumed that the legislature knew what it was doing." 

The inability of the State to strictly enforce this new command- 
ment is avowedly confessed by its present appeal for aid to Congress. 
It asks of Congress a most extraordinary privilege. A privilege 
dangerous to grant. It virtually seeks permission for its police to 
enter any train at the border or the State and then inquisitorially 
and without further warrant to proceed in re and in rem to search for 
and confiscate the contraband liquor. 

This very condition is predicted by the Supreme Court in Rhodes 
V. Iowa (170 U. S. Rep., 412, 422), citing Leisy v. Harding: 

If the construction claimed be upheld, it would be in the power of each State 
to compel every interstate commerce train to stop before crossing its borders 
and discharge its freight, lest by crossing the line it might carry within the 
State merchandise within the character named and covered by the inhibition of 
a State statute ^ 

To-day the inhibited merchandise is liquor; but who can antici- 
pate what it may be in the near future ? With an increase of perse- 
cution in Russia, might not it chance that those who believe the eat- 
ing of pork to be sinful and harmful and so dangerous to health and 
morals be in the majority, and then, purely as a " police regulation," 
prohibit the raising, importation, or eating of swine's flesh within 
the State under penalty akin to that applicable to liquor? '\^Tiereiri 
would be the difference? 

If Congress can pass one law, virtually granting the right to 
search passengers and luggage, can it not also, in fact, ought it not, 
to be consistent, enact a law granting the State of Iowa and others 
the right to open any letter mailed in or to that State which, in the 
opinion of its police, contains an order for or notice of shipment of 
liquor? If the one law be proper, why not the other? 

Legislators who neither accept themselves nor their trust seriously 
may enact " laws " which they never expect nor intend to be enforced ; 
hence the general contempt and disregard in which such laws are 
held, and the little respect for le^slatures and their members. 

Congress can not afford to mire its reputation and weaken the gen- 
eral respect in which it is held by resorting to such " four-flushing " 
tactics. 

Apropos of the arguments made before your committee on the 2d 
instant, I would requCvSt the privilege of saying a few words. 

A Reverend Mr. Craft (such I believe to be the name) unhesitat- 
ingly asserted that he represented 28,000,000 of the people of the 

,C 8 8—06 13 
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United States. It is just upon such cheap assurances as this that the 
foes of personal libertv have traded all along. Not only did he col- 
lectively " corner " all protestant confessions, but ended by boldly 
pledging the Catholic Church (Roman) as in favor of the measure 
before Sie committee. Doctor Pangloss, Ph. D. (and also an A. S. 
S.), was certainly never more forward: 

Another " trump " was a batch of hundreds (or possibly " thou- 
sands ") of letters from German- Americans who " did not sympa- 
thize " with the efforts of the National German- American Alliance in 
fighting the battle of personal liberty. All these seemed to be from 
the cross corners and other unknown places. Particularly did he 
dwell upon a printer — name unpronounceable to the reverend speaker. 
We could add to the strength of this by admitting that, even right 
here in Maryland, there are hundreds of thousands of similar Ger- 
man-Americans who are indifferent to the actions of the National 
Alliance — ^but they repose in graveyards and other equally quiet 
places. Though, perhaps (as these can not by any stretch of the 
tongue be classed as " anarchists "), they may possibly help make up 
the " 28,000,000 " real supporters of the alleged interstate amend- 
ment^ — and prohibition generally. 

It was also brought out during the day that in one of the pam- 
phlets sent out from Washington (whether under Congressional 
irank or not, I am ignorant) it was stated, in effect, that the German- 
Americans were opposing the bill " because they did not understand 
its purpose, and that the National Alliance was in the pay of the 
brewers." 

As to the fipst, these gentlemen, who have not ev|n a speaking 
acquaintance with the German language, are hardly qualified to pass 
an opinion. 

As to the second, I desire unqualifiedly to say that this assertion 
is a meretricious libel. 

The German- American does not claim to have a patent on holiness 
and a monopoly of all the virtues, but does claim honesty as one of 
his qualities, and has a keen perception of his duties and rights in 
life and government, and protests against the besmirching of his 
character and those who represent him by " professional Christians " 
and prohibitionists, who trade upon the credit of their assurance, 
and agitate against the natural liberty of man simply to perpetuate 
their positions and the accompanying salaries. 

If somewhat of the latter part of this j)lea does not go so much to 
the matter before your honorable committee as to the individuals 
that appeared before it, I offer in excuse that I am wrought thereunto 
by an honest indignation brought about by the assertions and dis- 
honest methods resorted to by them to influence the passage of the 
bill before you. 

Ever standing for true temperance and opposed to insincere and 
impossible prohibition, the German-Americans of this State join 
with the German- American citizens of the other States of the Union 
in protesting against the Hepburn-Dolliver bill. 
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STATEMENT OF PHILIP EAPPAPORT, ESQ., OF INDIANAPOLIS, IND. 

Mr. Rappaport. Mr. Chairman, I doubt very much whether I will 
have anything to say that will call forth any question on your part, 
but as a precautionary measure I will ask you to desist from asking 
any questions, because it will greatly embarrass me, I being quite 
deaf. 

I represent the North American Gymnasium Union, a national 
organization entirely apart and distinct from the National German- 
American Alliance. We have about 300 local societies distributed 
all over the country, with a membership, in round figures, of about 
80,000, among whom I am perfectly sure you will not find a single 
one who sympathizes with the measure that is before the committee 
to-day. 

I have here in this little book the principles which this organiza- 
tion holds to and their laws, and I leave it on your table. I will only 
read the first paragraph, which says : 

The North American Gymnasium Union is a league of gymnasium societies of 
the United States of America, organized for the purpose of bringing up men and 
women strong in body and mind and morals and of promoting the dissemination 
of liberal and progressive ideas. 

We have not only about 80,000 members, but about 80,000 voters. 
Paragraph 67 of the laws of the organization says : 

Candidates for admission to the society must be of irreproachable character,. 
Jind must either be citizens of the United States or have taken the necessary 
steps for becoming citizens. 

Now, gentlemen, while I am talking to you I might perhaps say 
something which might not be altogether m accord with the views 
of these ^ntlemen and which I probably might not say if I were 
representing the other organizations. But I want you to keep in 
mind I am representing quite a different organization. It is not my 
intention to make any sort of a legal argument, because I don't be- 
lieve that I could enlighten you upon that side of the question at all. 
I suppose you all know about the legal side of it. The general object 
of the bill is to aid in the enforcement of prohibition, and as I and 
all those whom I represent are strongly opposed to prohibition, we are 
certainly opposed to the passage of this bill. I am against proliibi- 
tion because it does not prohibit, and if it would prohibit I would 
be against it because it did prohibit. In other words, I am against 
prohibition on account of its vicious, pernicious, demoralizing effect, 
and I ain against prohibition quite irrespective of its effect. 

I am not going to speak to you about the effect of prohibition, be- 
cause men of your experience and caliber know enough about that, < 
and it is not necessary for me to tell you about it. Yet I call your 
attention to just a little matter, and that is this : I have here the last 
annual report of the Surgeon-General of the Army. This report is 
accessible to you and you will find on page 18 of this report a table 
which is a comparison of the admission and death rate of the United 
States Army for certain special diseases with those of foreign armies, 
and if you will study this table you will find that with prohibition 
in the American Army (and I apprehend there is not a particle of 
difference in which way prohibition appears, it is always the same 
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kind of prohibition), delirium tremens, alcoholism, prevails from 
200 to 600 times as much as in the beer-drinking German Army. 
And so it is everywhere. It is the old, old story of Adam and Eve 
and that celebrated apple. Prohibition has been a failure and always 
will be, whether it has reference to an apple or a piece of ham or a 
glass or whisky. 

I have here another document which I suppose you are all famil- 
iar with, and that is the Declaration of Inaependence. This holds 
that our Creator endowed us with certain inalienable rights and 
among these rights are mentioned the right of life and of liberty and 
of the pursuit of happiness. Now, what does that mean, the pursuit 
of happiness? It gives me the right to the pursuit of happiness, does 
it mean that I have a right to pursue your happiness or does it mean 
that you have the right to pursue my happiness? If it means any- 
thing I suppose it means that everybody nas the right to pursue liis 
own happmess. And if a glass of beer or even a glass of whistgr is, 
in my opinion, necessary for my happiness, I want to have it, and I 
can not concede to anyone the right to forbid it to me or prevent me 
from taking it. 

Now you may say, " Is that so ; is a glass of whisky or beer really 
necessary to any man's happiness ? " Perhaps not But I tell you 
this, that the humiliating thought that it is possible for, anyone to 

grevent me from getting it, if I want it, makes me unhappy, and I 
elieve I have the right to the pursuit of happiness, if not under the 
Constitution of the United States, at least under the constitution of 
the State of Indiana, from where I come. I will not concede the right 
to anyone, either to the members of the Women's Christian Temper- 
ance Union, or to any clergyman, or to the State, to prescribe to me a 
certain mode oi happiness. If I want to become happy, if I want to 
pursue my happiness, I want to do it after my own fashion. 

I appreciate the good motives of the Women's Christian Temper- 
ance Union. I will even go further and concede that the clergymen 
are honest in their belief and think they are right ; but I do say this : 
Wlienever the clergymen commence to meddle with legislation and 
politics, beware! I am somewhat of a student of history, and you 
can not show me in all the history of mankind, from the remotest 
times of antiquity up to the present day, a single page where an action 
of the clergy is recorded that tended to bring about civil or political 
liberty or Eberty of any kind; but you can turn to a thousand pages 
that record the fact that the clergy has always been in favor of 
oppression, suppression, repression, and every other kind of pression. 
Now, then, I have no douljt that they have done what they believe 
to be right; that their acts were accordmg to their beliefs. I have no 
. doubt that the leaders in the Spanish inquisition thought they were 
doing right when they burned and racked their victims; but because 
they believed it right their victims received no benefit or alleviation 
of their sufferings. Now, gentlemen, we are serious in this matter. 
We do not want any kind of a prohibitory law, and we shall use our 
rights as citizens whenever we nave an opportunity to prevent such 
laws. I have a little book here that is a reprint of an article from 
the North American Review, which was written by a surgeon of the 
Army, and here I find the following passage which may, perhaps, be 
interesting to you. It says : 
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A prominent army officer at Peking, under date of July 9, 1901, writes me : 
"The Women's Christian Temperance Union would have no fault to find 
with the post here. The men go outside and get drunk on samsoy in town and 
go to sleep in back yards and other places which are worse, but the sanctity of 
the government reservation is maintained. The Grermans have their beer 
garden, the Japanese have their place where they drink their tea, and. the. 
British have a place where they meet to take their drinks and they bring their 
been to the table, and the French soldier has his little bottle of wine at dinner. 
We alone are virtuous; we are the advocates of health; we are the great 
hypocritical hippodrome ; none like us." 

The gentleman who spoke a short time ago asked you to keep your 
hands off. No law foroids the drinking. No law forbids the buy- 
ing of intoxicating liquors. It is the State's business when it goes 
over its borders and prevents its sale, and you don't need to meddle 
with it at all. 

Just one word more as to my personal experience. I am living in 
Indianapolis, which is the headquarters of the organization I repre- 
sent, and I have the honor of being a member of the executive board. 
I came to Indianapolis in 1874 from Cincinnati, and when I arrived 
in Indianapolis, in the evening, the town was almost ablaze with 
bonfires, and the Democrats had an immense jubilation. Why? 
Simply because two years previous to that the Republicans had 
passed an obnoxious liquor law, which was called the Baxter law, 
and my German friends — I had no opportunity at that time to be 
one of them — united with the Democrats and all the Republicans, 
and the next legislature abolished the Baxter law. After that, in 
1876, was the Presidential election. The issue was between Tilden 
and Hayes,* and that was the memorable time when there was great 
exodus from the Republican party; such men as Carl Schurz— ^ — 

Mr. Clayton. Carl Schurz was with the Republicans in that cam- 
paign. Don't you think you are straying a little away from the 
subject? 

Mr. Rappaport. I am through in a few moments. It seems to 
me that this might bear indirectly on it, because you ought to know 
how a certain class of citizens is affected or would be affected by a 
law of this kind, and I believe that a large number of citizens have a 
right of being considered in the legislation. 

Mr. Clayton. No doubt of that; and we have sat here day after 
day and given them hearings hour after hour, until I for one, without 
speaking for this conunittee, have gotten to the point where I think 
this hearing ought to close. 

Mr. Rappaport. It is for you to do with this law as you please, and 
I think it is for me, for us, to give expression to our opinion. 
. Mr. Clayton. Exactly; and we have heard them. 

Mr. Rappaport. As citizens of this country we think the only way 
and the absolutely proper way is to regulate this by our ballots. 

Then it was in 1881, I believe, the legislature of the State of Indi- 
ana passed a prohibition amendment for the first time, and then 
again we Germans organized, and I had the honor then to be the 
secretary of that organization, and the effect was exactly the same 
as it was before. It was the same way two years after. I guess it 
was in that election that President Harrison did not get even a 
majority in his own county. Now, we can not do anything else 
but use our political rights j and the manner in which we use them I 
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think is a matter you ought to know about, because after all, as far 
as the legal effect and practical effects are concerned, you know as 
much about it as any of us; but the reason we are tor a political 
demonstration, either on this side of the House or the other side of 
tjie House. 

STATEMENT OF MB. AUOUST H. BODE. 

Mr. Bode. Mr. Chairman and gentlemen of the committee, before I 
start it is generally customary to make a few remarks about the 
personality of the speaker, and for that reason I will say that I 
come from the city of Cincinnati and represent the German- American 
Association, an association comprising about 80 different associa- 
tions and about 20,000 men. I am also vice-president of the State 
association of which Doctor Hexamer is president. 

From my personal knowledge I am sure that every one of those 
will disagree with the ideas expressed by this bill. Like my friend, 
the reverend gentleman this morning, there is no personal feeling in 
this matter. I am not a brewer or brewer's son and have not been 
a brewer's attorney, and so far as I am concerned I don't smoke or 
chew and only once in a while take a glass of beer, so I have no per- 
sonal feeling. But I think it would be an unjust thing to other 
C^ple to compel them to forego the pleasure of drinking a glass of 
r, if it is a pleasure to them. I haven't the slightest idea but 
that it is going to be and intended to be a prohibitory law in those 
States where they have prohibition. This law as it stands there will 
certainly be a prohibitory law in those States ; and I think the gentle- 
men are wrong when tJfiey say it is not calling upon Congress to 
come to their help. 

I agree with Mr. Smith that his community and the States have 
a perfect right to enact such laws, and, I think, under the decision 
of the interstate-commerce cases, we can not prohibit the shipment 
into the State of original packages of liquor. If they find anything 
deleterious to health or morals they can prohibit, but that is as far 
as they ought to go. But what do they do here? They come and 
ask the power of the United States to help them along. They really 
confess that they have not been able in their own States to carry out 
their laws as they thought they could, and now they want the United 
States to say that it is not enough that under the police power of 
our States we prohibit the sale of liquor within the State as soon 
as anything comes into our State, but they want to stop it as soon 
as it ^ets to the boundary line. That is asking something like this: 
That if in this State there is a law prohibiting the bringing in of 
liquor of any kind then you stop on the other side one step. 

What is a crime here is perhaps in favor on that side. Now, is 
that a proper thing for the Congress of the United States to do? 
The gentleman from New York says it is a matter of great financial 
importance in New York State — so many millions of dollars revenue 
for the State. In one State that is the question. In one State it 
can not be done, in the other State across the line it could be done, 
and the way I read this law now it would be a crime for a brewer or 
a distiller to ship across the line, because the place where it would 
be sent out would be the place where the crime would be committed. 
That would be a serious thing — ^that you could make a crime in Illi- 
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nois for the purpose of Iowa. That would hardly be a proper thing 
to do. 

They have stated that they can not, under their State laws, carry 
out what they intended to do, and they want the help of the United 
States to do it. Now, it seems to me it would be very much nicer 
for them to say : " This is a matter we can not carry out in spite of 
,all the laws that can be enacted." I have no doubt this law is con- 
stitutional. It might not be if that amendment were cut out, but 
this way it is a constitutional law, that the State does exactly as it 
pleases, but if they confess now we have been trying in Vermont and 
Maine and Iowa and other places to enact such a law, and we have 
miserably failed, so far failed that we have to call on Congress to 
help us along, that is something that I think ought to be beyond the 
power of Congress, or beyond the good will. We ought to consider 
the justice, the equity of the matter, and say we can not sit here and 
compel people in other States to live according to the notions of 
somebody else there. 

If we would come to the idea that this thing could not be carried 
out, that you can not make any person virtuous and moral by law, and 
that it is entirely a matter of education and experience, I have no 
doubt that when the W. C. T. U., the good women here who lead the 
best of lives (and God bless them, males and females), if they would 
attend to their home life, it can not be done by law. On account of 
my home influence I don't drink to excess. Instead of spending their 
time about other things they ought to spend it at home and instill the 
instincts of virtue into those in the homes. That is the only place 
the^ can get it; they can never get it by law. And so I say while 
it is immaterial whether it passes this way or that way, it is quite 
certain in my opinion that it will never accomplish the purpose they 
seek to accomplish. 

It is not the way to make the home pure and immaculate ; the way 
to do that is to do that at home. In England, France, and Germany, 
and even in Kussia, the boys can smoke or drink. In Russia the boys 
smoke cigarettes jusjb as they want to. Here we say that the Ameri- 
can boys and girls are weaklings, miserable things; that it is neces- 
sary not to let any temptation come before them. I don't think so. 
Throw them in the water before they learn to swim, but before you 
throw them in give them the lessons, instill those lessons into them, 
and if you do that there is no need of temperance legislation here any 
more than there is in England, France, or Germany. 

I thank you. 
i Mr. Nicholson. I would like to say that I think we have only one 
other speaker, Mr. Andrew Wilson, and that Mr. Sweet will make a 
brief statement after that. 

The Chairman. The committee insists that the arguments be con- 
fined to legal arguments from now on. Miss Cousins desires to 
speak, but in view of this insistence on the part of the committee I 
would suggest that Miss Cousins may nle her remarks. However, the 
matter is entirely within the discretion of the committee. There are 
three or four gentlemen here from a distance, and two of them have 
gone out because they think they have been slighted. 

Mr. S311TH, of Kentucky. I suggest that Miss Cousins should be 
heard. . 

The Chairman. It is entirely at the pleasure of the committee. 
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STATEMENT OF MISS PHOEBE W. COUSINS. 

Miss Cousins. Mr. Chairman and gentlemen of committee, in the 
first session of the last Congress it was my privilege to hear some of 
the arguments for the Hepburn-DoUiver biU and in turn to refute a 
part of them from my pomt of view in an extempore speech of ten , 
minutes. 

Since then I have been a sojourner in prohibition Kansas for over 
a year, and I am glad of the opportunity to give a few facts and re- 
count my observation of its workings. 

And first I submit the opinion of this bill by one of its authors, 
whose name is the hyphenated half of its title. Senator DoUiver. 

In a speech at Kansas City, Mo., at the close of the last session of 
Congress on " Public Virtue " the honorable gentleman said : 

In my judgment we are overestimating the value of legislation as a cure for 
the moral defects of a community. The family itself should shoulder the bur- 
den of moral affairs. They acquit themselves of responsibility by passing an 
act on the subject. For over twentj^-five years I fully believed that the way to 
stop drunkenness was to amend the constitution of Iowa. I have concluded 
that what is needed is an amendment to the constitution of the citizen, and have 
abandoned the idea of making men sober by law. 

If the gentleman decides after a twenty-five years' tussle with the 
question in his own State that he can't stop drunkenness in Iowa by 
an amendment to its constitution by what method and how does he 
propose to have this bantling which bears his name jack up the Con- 
stitution of the United States so as to stop tippling in all the States 
of the Union, and insert a Federal prohibitory direction that all the 
citizens thereof shall be made sober by inhibition, when he had 
thrown up the job iii one State after a quarter of a century's trial? 

Of the results in Iowa I will speak further on. 

The Rev. Mr. Dinwiddle, secretary of the Anti-Saloon League^ 
stated in the first hearing of this bill — ^which statement you will find 
on page 246 of the printed record — that three States — ^Maine, Kan- 
sas, and North Dakota — ^had absolute prohibitidh, and no sales of 
liquor were allowed save for pharmaceutical purposes. 

Either the gentleman must have been misinformed as to these 
States or he misrepresented the facts as they are known to the most 
casual observer. 

I shall review for your digestion the situation, as it came under my 
observation, as a refutation, later on, of the Reverend Dinwiddle's 
assertion, and merely wish to say as a passing note that the continual 
reiteration of the Biblical phrase, which is used so generally by 
divines and their allies, the members of the W. C. T. U.'s, to bolster 
up their demand for total abstinence — " Look not upon the wine when 
it is red," etc. — is not warranted in the Scriptures by this solitary test 
on prohibition. 

From Genesis to Revelations the cultivation of the vine, the vin- 
tage of grapes, and the use of wine is found throughout its pages, 
both as a beverage and as a commodity of trade and commerce. We 
have no record previous to the flood of vineyards or wine vats or 
drink offerings, and yet Scripture tells us that, notwithstanding the 
absence of these so-called demoralizers of the race, the inhabitants 
of the earth became so vilely wicked that God repented of his Garden 
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of Eden experiinent, and decided to sweep the whole into oblivion, 
save Noah and his three sons. 

After the flood had subsided Noah is found in conference with 
the Lord, at the foot of Mount Ararat, and not only is deeded the 
whole earth for himself and sons, but the promise is given that the 
curse is removed — no longer should thorns and thistles grow, but the 
whole earth should blossom as the rose. 

And the first thing which Noah did, in substantiation of this great 
honor, was to plant a vineyard, grow grapes, and formulate a wine, 
the brand of which is not given, but judging from the effect upon 
Noah, its stimulating attribute was quite as effective as the wood 
alcohol of to-day. 

When Melchisedek, the king and high priest of Salem, goes out to 
meet Abraham on his return from rescuing his nephew Lot from 
kidnappers, he carries with him both wine and bread as a signet of 
rejoicing, and this communion service is found in every stage of the 
Jewish nation's existence, both religious and secular. 

I find that Ham, the off-colored son of Noah, to whom was given 
the land of Canaan as his one-third patrimony, and was the only 
one of the three who stuck to his job and made a success of it, was 
also the raiser of grapes, as well as a brand of milk and honey, which 
made his country renowned as the land of promise, and one fot 
which his less favored brethren who lost their patrimony became 
wanderers over the earth, landed in Egypt as slaves, were manu- 
mitted by Moses, yearned to possess after a forty-years' tramp 
through the wilderness, and who found, when they reached the bor- 
der land of Ham's province, by the reports of the spies, who returned 
with a bunch of the sample grapes borne on the shoulders of two 
men, on a pole, that the inhabitants were giants of the Anak type, 
so terrifying in their aspect and so impossible of subjugation that 
the Israelites refused to go further, but turned back into the wilder- 
ness for another forty years of cultivation of the grape and like 
conditions of their on-colored brother's land, which should fit them 
to finally cope with the Hercules and Samsons in Canaan. 

In the fifteenth, twenty-eighth, and twenty-ninth chapters of 
Numbers, and in Deuteronomy, in a lesser dep-ee, I find the direc- 
tion of Moses and the priests as to the burnt ofl^rings, meat offerings, 
sin offerings, and " drink offerings to the Lord " which must be 
brought into the Temples at stated periods. Each bullock calls for 
a half hin of wine, a lamb one-third, a kid one-fourth " as a drink 
offering to the Lord," while the goat, which is indicated as the 
atoning sacrifice, takes the whole o&rings of all the rest. 

The wine which is indicated in any of these chapters would float 
a modern battle ship, and the question arises, " AVhat was done with 
this drink offering? " Vats must have been there and storage plants 
which could hold this vast amount of liquids, while it must be in- 
ferred that both people and priests were generous users of the grape 
juice, and patrons of that art, the growth of grapes and distillers of 
wine, which is shown all through the old Scriptures as one of the 
most important branches of commerce and trade, as well as the ele- 
ment of the blood which gave energy to all the human faculties. 
Wine is constantlv referred to in the old Talmudic versions as the 
" blood of the earth." 



202 COMMERCE BETWEEN THE SEVER-Ui STATES, ETC. 

In the New Testament, Jesus, the great Teacher, turns water into 
wine at the marriage feast, and Paul, his exemplar, says " take a 
little wine for the stomach's sake," while Christ in his last com- 
munion service with his disciples follows strictly the old regime of 
Melchisedek and the Jews in breaking bread and drinking wine as 
a token of fellowship with all who love the good. 

What then are the results of prohibition? In Senator DoUiver's 
State it has depopulated that fine area. By the last census of Iowa, 
since 1900, over 30,000 of her citizens have left th^ State. The 
schools report 45,000 less children in attendance, and a reporter of 
the Minneapolis Tribune writes of a recent trip through the State, 
after a thorough tour of the agricultural districts " that empty farm 
houses dot the land in all directions." 

Ten bankers of Iowa committed suicide in 1904, whether from 
weak tea or cold water is not stated. 

The fact is, gentlemen, that men of independence and strong 
character will not submit to the espionage, the spying, the contempti- 
ble methods, and impertinent attempts to control the personal liberty 
of others which prohibitory laws always engender. They prefer 
to move on, even to less, favored conditions of climate and soil and 
surroundings. 

" It has been suggested that the rate rulings of the railways are 
largely responsible for this exodus. But the more alarming feature 
of this, from which none may escape, is that our franchises are rap- 
idly passing into foreign syndicates control. The lords and dukes 
of Canada and Great Britain own three-fifths of our Northern 
Securities stock, while the Rock Island is entirely owned abroad, 
and other lines are passing into a like un-American ownership. 

What of Maine and Kansas? In a* recent speech at a banquet in 
New York the governor of Maine stated that prohibition was a pro- 
found failure and the people were the only ones of all the New Eng- 
land States who had held on to it, in the face of its disintegration of 
the morals and manners of the entire community, and in time it must 
be repealed. 

Of Kansas and its " pharmaceutical " humbug, Thomas Benton 
Murdock, a well-known writer and editor says, in the Kansas City 
Star : 

THE KANSAS WHISKY BOTTLE. 

From the Missouri border to tbe western confines of Kansas, along every line 
of railway on both sides of the track, in the sunflower patches along the right of 
way, in the haymow of every livery stable in every town, in every alley and 
back stairway, in the top drawer of every bureau of every hotel, in the cellar- 
way of many homes, can be found the Topeka drug-store bottle. 

I have seen the 4-ounce, the pint, or half -pint bottle. It is the same shape, the 
same greasy, unlovely appearing piece of glassware, which suggests the Topeka 
drug-store stuff — the cheapest in the land. 

The Star, in commenting upon Mr. Murdock's arraignment, says: 

In this accurate and graphic description Mr. Murdock, with his characteristic 
intuition, presents the real gist of the Kansas liquor question, where prohibition 
4-ncourages not only evasion and deceit, but, what is even worse, a depraved 
taste. 

Of my own personal observation I can enforce Mr. Murdock's 
review, with an emphatic indorsement of the demoralization rampant 
in Kansas. 
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In a little town of 800 inhabitants I have seen porters and maids 
carry out bottles by the hundreds from rooms and stairways where 
they have been thrown. Little boys follow men into the drug stores, 
with corkscrews, begging the gift of a drink for the privilege of un- 
corking the bottles, to which bottles these men have sworn falsely, as 
having all the diseases of the calendar. 

The schools are invaded with this demon of falsity, and boys were 
expelled during my stay there for drunkeimess and inebriety, a con- 
dition unknown in towns and cities, where the license system prevails 
and where children are protected by the law from illicit drinking. 
The solemnity of an oath is entirely ignored and the foundation stone 
of truth in character is rapidly disintegrating under such conditions. 

Young men who are clerks and porters in the hotels, whose char- 
acters are still in the formative period, are sent by the patrons to buy 
these bottles so aptly described, and commit perjury with the utmost 
nonchalance as they gleefully swear that the person indicated by the 
bottle has Bright's disease, liver complaint, lung trouble, gallstones, 
appendicitis, or whatsoever ph3^sical disability may present itself to 
these young men's minds. These sales, I presume, the Rev. Doctor 
Dinwiddie would indicate as " for pharmaceutical purposes " alone. 

It must thus be seen that prohibition breeds cant, hypocrisy, fraud, 
perjury, and like secret vices, while honeycombing the State with far 
greater evils to the rising generation than open saloons, properly 
watched and safeguarded, could possibly produce. Furthermore, 
this bill will not stay the sale of liquors in town, village, or hamlet. 
The bootlegger would spring up by the thousand, where now he 
counts but the hundred. I used to watch from my window, during 
harvest time in Kansas, this enterprising smuggler dispensing his 
wares to the tired laborer at close of day, behind an old bam which 
served as a partial screen for this bargain and sale counter. The 
number of bottles which came from his capacious boots, pockets, and 
hat to the numerous patrons who centered about this Falstaffian 
dispenser were marvelous to behold, and to grdtify my curiosity I 
sent an inspector over to the bam, to whose shelter the harvesters re- 
tired to indulge in their libations to the gods, and found the sur- 
roundings to be even worse than the Augean stables so graphically 
described in ancient verse and fit subject for the Herculean cleansing. 

In the winter season I faced another part of the village and there 
studied a different division of this " pharmaceutical " exploitation — 
the " speak easies " and " joint " sections. 

In an old building which bore the title of " Restaurant and cafe," 
to whose uninviting outwardness there came an astonishing procession 
day by day of all kinds and kindred patrons, I learned through my 
inspector that this Mecca contained a motley assortment of old tables 
and chairs, uninviting crockery, forks and spoons of dilapidated 
brass, with cheese and crackers smelling of the ancient order of the 
hibernating mouse, all of which were thrown in for 10 cents — or 
less — which entitled the holder of this bill of exchange to a lottery- 
prize stick with a hook attachment, which dexterously lifted a plank 
in the floor and revealed an Aladdin lamp in transiormed rows of 
this Topeka whisky bottle — reposing upon the bosom of Mother 
Earth, and only awaiting the magic touch of the male magician to 
become a thing of beauty and a joy forever — in his gastronomical 
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world. Or a check at the door would indicate a coupon slide in the 
wall which disclosed a similar feast of the " red eye " and entitled the 
fortunate possessor to fill his pistol pocket with a flask or two and 
retreat wheresoever he willed, as a Ganymede cupbearer to Eeverend 
Dinwiddie's " pharmaceutical " humbug. 

Thus the drug store, the boot legger, and the speak easy, of Kansas, 
enforce the prwiibition law to the utter demoralization of all con- 
cemed. 

And finally, gentlemen, I point you to the report of Mr. Yerkes, the 
CJommissioner of Internal Revenue, last September, on this question 
of alcoholic devices — in patent medicines, whose sale is enormous in 
prohibition States — directing his deputies to impose the tax — ^the same 
as on liquors, as this report avers " they are composed chiefly of dis- 
tilled spirits without the addition of drugs or medicines in suffi- 
cient quantities to materially change the character of the whisky " — 
and he refers to figures collected in Massachusetts recently, showing 
the immense sales, one such compound with a high percentage of 
whisky, having been bought to the extent of 300,000 bottles in one 
year in prohibition communities of one New England State. 

In October Mr. Yerkes issued a similar ultimatum on " Essence 
drinks." 

The officials of his department reported " that prohibition com- 
munities throughout the country consume an enormous amount of 
these alleged essences of lemon, vanilla, cinnamon, and ginger, sold 
by country merchants, drug stores, and others as flavoring extracts." 
And, according to their investigation, the sales " were sufficient in 
some communities in one day to have flavored all the pies made in the 
neighborhoods for five years." 

Many of these compounds contained more than 50 per cent of pure 
alcohol, and all from 25 to 80 per cent of alcoholic strength, and these 
goods had no sale outside of prohibition districts. 

The appeals which have been made to your committee hitherto on 
the " home " influence, in reference to this bill as a protection to the 
children and young men of this nation, comes with bad grace, it 
would appear, from a people which have instituted the " curfew bell " 
as a substitute for the parental authority and restriction — ^which 
ought to be of sufficient strength — to keep their children within the 
confines of home at night and to lessen the number of street arabs, 
whose alarming increase comes equally from the Christian firesides 
as out of the shims and purlieus of the poor and forsaken. 

I am not one of those who believe that all of the goodness of the 
race centers in one of the sexes — the woman — or the condensed badness 
inheres in the other — the man. 

The virtues do not descend in a straight line to Mother Eve, or 
the vices remain in unbroken length with Father Adam. Nature is 
an exact accountant, and a just one. She gives to the daughter the 
characteristics of the father, and to the son the attributes of the 
mother, while in the final adjustment she will be found to equally 
balance the measure. There are just as many good women as good 
men, and no more; equally as many bad women as bad men, and no 
less. The crossbreed of divinity and deviltry are everywhere to 
be found in the sexes as Nature's true scale of iJalance. 

If the man to-day is charged with neglect of his home, at the club 
of the rich, or the bar and saloon of the poor, so, too, there centers in 
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bridge whist, card parties of progressive euchre, the prayer m^t- 
ings and charitable mite societies of religious organizations, the tap 
root of disorganization in woman's home rule and neglect of the 
beatitudes in parental restraint and maternal protection. 

A most pitiable tragedy occurred in this Kansas town last winter, 
due solely to the contempt of the boys who refused to obey the cur- 
few bell, resulting in the deaths of both postmaster and town mar-, 
shal; and it was found that the boys who composed this miniature 
band of lawbreakers, who terrorized the community at night and 
were a menace to the peace and quiet of citizens, indoors or out, be- 
longed to Christian families in toto, and came out of what we now 
call in a greater or less degree " the best society," formed on the 
sliding scale from Washington to the little hamlet in the jay- 
hawkers' domain. 

Yet close on the heels of this tragedy there came a " reverend " 
pence collector for the antisaloon league, who stated that Kansas 
was expected to raise $20,000 or more to suppress the lawlessness 
of the saloon and the iniquities of the drink habit all over the land. 
In conclusion, gentlemen, permit me to call your attention to a 
little brochure on " The Vine and Civilization," published in 1883 
by the late Henry Shaw, whose botanical gardens in St. Louis are 
of world-wide fame, and to that vast body of law-abiding, patriotic 
citizens, the German- Americans, numbering some 12,000,000 or more, 
which have been so ably represented in these hearings, who believe 
tliat beer is a wholesome and nourishing drink, recognized, by them 
as a blessing and necessity — to many a liquid food — more conducive 
to sociability and good-fellowship than any other drink, wherein 
health, happiness, and strength, not drunkenness, centers. I beg 
your attention for the moment, to point the moral of the use of both 
these beverages upon civilization and advancement. 

Of the wine Henry Shaw shows by carefully compiled statistics, 
and able literary review, that the wme-producing nations were al- 
ways in the lead in science, art, literature, poetry, and the drama, 
while countries like that of Turkey, which forbids wine culture and 
strictly prohibits alcoholic beverages of any kind or character, stand 
at the lowest round of the ladder of civilization. 

Ancient Babylon had her wine culture and distribution wholly 
under the care and guardianship of women 2,250 years before the 
time of Christ, and degeneration to that wonderful nation began 
when food and wine were permitted to be adulterated. 

Canaan, the type of the promised land, owed her reputation and 
power to Ham's brand of the Eschol grape, equally with his cattle 
and bees, and Israel only became great when she followed this ex- 
ample and cultivated the " drink offering to the Lord," which trans- 
formed the Israelitish tramps into a composite nation, fitted to cope 
with the giants of Ham's land, and wine in both the Old and New 
Testament is the beverage, par excellence of the Jew, while thus far 
no case is recorded of a drunken Israelite on the streets, or an intox- 
icated Jew behind the bars of the lockup or hold over. 

On the 6th of October, 1904, at the World's Fair in St. Louis, a 
German day was celebrated to mark the contribution to America's 

g'eatness and development by that splendid body of citizens, the 
erman-Aipericans, since the landing of the first colony (on the 
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I)elaware, near the mouth of the Schuylkill, October 6, 1683), under 
the leadership of that remarkable German, Francis Danforth Pasto- 
rius, whose settlement of Dutch, Mennonites, and Germans gave 
impetus to the greater immigration from the Fatherland, which fol- 
lowed. 

It was, deservedly said by a leading St. Louis journal that — 

The German ingredient of the American population, besides being the most 
numerous of all the foreign elements of the country's inhabitants, was also one 
of the most valuable, Germany taking the first place after Pastorius's settle- 
ment among all the countries of the world in furnishing immigrants to the 
United States. In peace and war the Germans, whether native or foreign born, 
have ever been the most intelligent, order loving, and patriotic of citizens, 
always in the first rank on the line of march of expansion, conquering and 
civilizing the wilderness from ocean to ocean. 

In western Kansas — Avhere I sojourned — the farms on the Saline 
River had been abandoned by Americans years ago, but all of them 
have been taken up by the thrifty Germans, who have brought cereal, 
fruit, and flower to perfection, and to-day they are the advance agents 
of financial security to both home and State. 

This bill would deprive those valuable citizens of their personal 
right to good beer, to which they ar^ all devoted, and create a spirit of 
antagonism and bitterness which bespeaks trouble for all concerned. 

In 1858 Ralph Waldo Emerson, in presenting a letter of introduc- 
tion to Thomas Carlyle, of the Longworths, of Cincinnati, said: 

The chief merit of Mr. Nicholas Longworth, the founder of the family, is/ his 
introduction of a systematic culture of the wine grape ahd wine manufacture, 
which he attained by the importation and settlement of German planters, 

so that great industry which brought millions and reputation to 
others was the product of German intelligence and thrift. 

With their rich inheritance of blood and brain and brawn from 
that trio of ancestral races — the Vikings, the Teutons, aCnd Germanic 
tribes — " who knew no fear and feared no death " while planting 
civilization in their march of twenty centuries, through European 
morass and impenetrable forest, they also were endowed with a like 
spirit of that incomparable ancestry, who, when the day's toil was 
done, gathered about the wassail bowl, the drinking horn, or loving 
cup to give the hand of fellowship and toast in loving kindness, 
health, and happiness to all. 

To these virile races the world owes the preservation of that spirit 
of equity and exact justice as between man and man which forms a 
l)art of the jurisprudence of every civilized nation in Europe to-dajr. 

To the matrons of these nations, who tramped beside their males m 
the two thousand years of advance and shared with them the perils 
both of land and sea, we are indebted for the essence of that spirit 
of equity and justice which resides in the unwritten law. 

They were accustomed to sit in council with the warriors of old, 
and commit to memory for transmission to their children the law as 
it came word for word from the lips of the male. 

No race suicide has ever been charged to their account, and the 
recent utterances of a female M. D., in a convention of the 
W. C. T. U.'s at Detroit, that the ballot for women would make them 
more prolific, while per contra it would stay thf tributes of man on 
the altars of Eros and Bacchus, would fall on ears deaf to such 
unmeaning travesties. 
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In art, education, literature, poetry, drama, music, scientific inves- 
tigation, and athletic sports the German race is to the fore. At the 
W orld's Fair of 1904, in St. Louis, out of the 2,000 medals and pre- 
miums offered, the Germans were accorded nearly 1,600, while to the 
genius of a young German- American was given the honor of the best 
formula for them all, gold, silver, bronze, and the Koosevelt. 

The " beer garten " of the Fatherland is, to the modern German, 
what the forests of Woden stood for in fraternal union of ancient 
Viking and Teuton. All over Germany they are gladsome spots of 
rest and beauty unnumbered, consecrated to the spirit of democratic 
equality, protected by governmental supervision in wholesome respect 
to the minutest right; an open-air paradise from June to October, 
where gather the rich burgher and humblest workman, surrounded 
by family and friends, seeking rest and recreation in the exhilaration 
of social life, which the glass of good wine and wholesome beer, sup- 
plemented by fine music, restful trees, flowers, and palms invite to 
uplift his tired soul. 

Berlin, with innumerable " gartens," has just completed in one of 
her suburbs a magnificent beer palace, built upon terraces after a type 
of the old Assyrian style of Ninevah — a source of unending surprise 
and beauty in bewildering panorama of architectural structure, seat- 
ing 20,000 patrons, and dedicated by the Emperor William in terms 
of lavish praise to the genius of the young German-American who 
planned and wrought its marvels. 

Into his land of adoption — America — the German pilgrim came, 
installing his patron oi inspiration — the beer garden — with all the 
devotion of the Fatherland's inheritance. 

In Missouri it has ever borne the reputation of a decent, law-abid- 
ing, clean, and orderly center of good-fellowship and cheer, within 
whose borders no treason was ever plotted, and no traitorous utter- 
ances against free institutions ever whispered. 

To these faithful patriots Missouri owes her retention in the 
Union in her hour of darkest peril, and to the German artisan, whose 
thrift, energy, and indefatigable labors are without compare, she is 
indebted to ner advancing rank in the industrial world since the close 
of the civil war, while to the vast activities which have been pro- 
jected by the German brain and formulated into wealth-producing 
industries by German enterprise and discernment Missouri forges 
to the front as the imperial State of the Middle West. 

Turkey stands as the only prohibition nation on the earth. Not a 
drop of alcoholic liquors has ever coursed the veins of this race from 
the foundation of its state and church by Mohammed, centuries ago. 
But where can you find a people more cruel, bloodthirsty, barbarous, 
and licentious than this? Out of it comes no inspiration to higher 
culture and broader civilization and no impulse or the nobler beati- 
tudes which moves humanity onward and upward to progressive 
heights. 

In the frightful atrocities perpetrated in Bulgarian and Armenian 
districts in 1878, which aroused all England to emphatic protest and 
brought Mr. Gladstone into his celebrated Mid-Lothian campaign, 
he summed up the character of this nation in one embracing stigma, 
" the unspeakable Turk." 

Which then shall be the exemplars worthy of our following ! 
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The Reverend Dinwiddle asks you on page 9 of the former hearing 
" to strain a point " and give the State superior powers to the nation, 
and thus destroy vested rights and immense industries which are 
secured within the Constitution, and appoint three prohibition States 
the guardian and dictator of all the rest of the Republic. 

STATEMENT OF ANDREW WILSON, OF WILSON & BABKSDALE. 

Mr. Wilson. Mr. Chairman, it is not my purpose to indulge in any 
rhetorical efforts and my argument will be exceedingly brief. 

It is unquestionably true that education has much to do in the de- 
velopment of our civic life. That is one phase of it. But there is the 
phase of cooperation which must not be overlooked as well. The two 
things go hand in hand. 

A word or two has been suggested about the case of Vance against 
Vandercook. That is the whole gist of that case so far as it touches 
the constitutional question. On page 452 the court says : 

It follows that under the Constitution of the United States every resident of 
South Carolina is free to receive for his own use liquor from other States, and 
tiiat the inhibitions of a State statute do not operate to prevent liquors from 
other States being shipped into such State on the order of a resident for his use. 

The Supreme Court of the United States is dealing with a State 
law; it so states it in so many words. There has not been in the 
history of the Supreme Court of the United States, in all of its de- 
cisions, a single case in which the Supreme Court has stated that an 
act of the Congress regulating interstate commerce is unconstitutional 
nor do I believe there ever will be, because the court had gone so far, 
or certainly did years ago, as to indicate very clearly that even the 
objects of commerce might be selected by the legislative power. I 
am not here to suggest what may be a proper policy for this commit- 
tee or for the Congress of the United States. I am here to say, as 
Judge Bode said a few moments ago, that this bill here as it is 
offered here is constitutional. 

But I do not see that that should be of such great importance at 
this time. Having, as we think, unbroken precedent from the begin- 
ning that no act of the Congress of the United States has been de- 
clared to be unconstitutional which attempted to regulate interstate 
commerce, that it would hardly be of importance to us to consider 
that phase of it, because of the fact that it will be time enough for 
us to think about it when the matter is presented, perhaps, to the 
Supreme Court of the United States. Now, whether a State law 
will be constitutional or not depends upon the action that Congress 
has taken or the inclination of the Congress, and so this case of 
Vance v. Vandercook, as all the cases, shows clearly that line of 
deiAarkation between the police power of the State upon the one 
hand and the exercise of the constitutional authority of the Congress 
of the United States upon the other in regulating the commerce 
among the several States. 

Jt is time enough when a State law contravenes the Constitution 
for it to be determined that that law is not in accord with the Con- 
stitution. I want to say that all the cases, in this respect, are in 
perfect harmony with the case of Vance v. Vandercook, and when 
we take into consideration that the ordinarv State law — and State 
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laws are the things that the Supreme Cowt of the United States has 
been dealing with — ^is in harmony with the Constitution there is no 
difficulty. In the case of Crowley v. Wilkinson, the Supreme Court 
held that it was not an inalienable right for a citizen to be able to 
sell liquor. That case came from Louisiana, and while we hear a 
we must regard what the law says is right and what the law says is 
jjroper for us to do. 

I think that is all I have to say ; simply that there is no conflict of 
authority whatever in these cases, and that the Supreme Court of the 
United .States has held every act of the Congress regulating inter- 
state commerce to be constitutional, and that there is no likelihood 
that it will ever hold otherwise. 

STATEMENT OF EEV. E. M. SWEET, JE., OE MXTSKOOEE, INS. T. 

Mr. Sweet. Mr. Chairman, I had thought of submitting some 
remarks, but I think enough has been said on this question to present 
our side of the case. It is essentially a legal proposition that is before 
you, and Mr. Dinwiddie was to present me principal legal argument 
for our side of the case. Mr. Dinwiddie has been in bed since the 
hearing two weeks ago. It was he to whom we looked primarily to 
prepare the legal arguments, and I desire to ask of the committee the 
privilege that he be allowed to file his brief as part of the hearing. 
That is all I have to say. We thank you for your attention, and we 
will not take any more of the time for our side. 

Mr. Hexaner. I would crave the indulgence of the committee not 
to limit the following gentlemen entirely to the legal side, and I beg 
of the committee that they be heard. I certainly hope the committee 
will allow them to make statements. 

STATEHiENT OF DE. WILLIAM OAETNEE. 

Doctor Gartner. Mr. Chairman and gentlemen of the committee, I 
represent about 225 German organizations with a membership of 
many thousands in western New York, headq^uarters in Buffalo, 
who ask me to represent them here in opposition to the so-called 
" Hepburn-DoUiver bill." To that invitation I have gladly re- 
sponded in person, because I am deeply and conscientiously opposed 
to all legislation which tends toward oppression and which singling 
. out one class of people for what is little short of persecution, and the 
sectional and class legislation. 

This bill appears to be in the nature of an attempted sumptuary law 
in restriction not only of commerce but also of our personal liberty, 
which is dear to us all. 

It is aimed particularly against the manufacturers of malt and 
spirituous liquors from other States who find markets away from 
home, and to put their products under a sort of police ban. 

I come from a country which is notorious for its temperance and 
in which drunkenness is so unusual as to call in every instance for 
marked and unpleasant comment. I speak of Germany, of which the 
laws are less restricted upon the rights and privileges of the. indi- 
vidual than those of my adopted country have come to be. 

CSS— 06 14 
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It seems to me that no o^ traffic, recognized by the Federal Gov- 
ernment and by State governments as worthy of recognition and 
proper for taxation, should be made the subject of legislation pecu- 
liar to itself. 

The spirit appears to have been anew awakened in this country 
which actuated the placing of scarlet letters upon the breasts of 
women who had been found out in lapses from virtue and the burn- 
ing of individuals accused of witchcraft. In other words, I mean 
the spirit of injustice and fanatical persecution. 

Anything good may by abuse be rendered its opposite and become 
pernicious. What is true of the consumption of malt and spiritu- 
ous liquors is equally true of a hundred other products which, in- 
tended by nature to be helpful to humanity, have in cases become its 
scourge. 

I am a citizen of the United States, and my home is in Buffalo, 
N. Y., and I pledge you, gentlemen of the committee, that the vast 
majority of the citizens and voters of that place are united and strenu- 
ousljr opposed against every measure of this character, of which there 
are similar acts of legislation now pending at the capital of our State 
in Albany waiting for action. 

If we do not look sharp to it, our boasted liberties will have be- 
come a sham and a byword, and if you sow the Cadmus teeth of per- 
secution you will inevitably reap the usual results. I protest beiore 
this committee against the adoption of such class legislation directed 
against one article of commerce and against the wishes of two-thirds 
of the voters of this country as being merely the opening wedge for 
the perpetration of a series of legislative wrongs crystallized into 
laws hereafter to be adopted by the Congress of these United States 
at the behest of a small minority of the narrow-minded and bigoted 
people of the United States that think that laws can make the people 
more virtuous. 

Gentlemen, I thank you for your kind attention. 

STATEMENT OF MB. JOSEPH KELLEB, OF INDIANAPOLIS. 

Mr. Keller. Mr. Chairman and gentlemen of the committee, I am 
the president of the Alliance of the German Societies of Indiana, we 
being represented in nearly every city of our State from Vincennes. 
up to South Bend ; from Richmond to Terra Haute we have branches, 
and therefore we may justly say that our organization is a representa- 
tive body. It represents the sentiment of the German population — a 
population, gentlemen, that buys homes, buys farms, raises families, 
pays the taxes, and obeys the laws. 

It appears to us that this bill involves a principle, striking at the 
very root of the liberties presented us by the Constitution of the 
United States ; it seems to us that this bill abridges the personal free- 
dom of the individual. Gentlemen, we believe it to be our right and 
our privilege to select refreshments that we consider wholesome for 
ourselves and our families. A very large majority of the people of 
our commonwealth would consider the passage of this bill an attack 
upon their household. These people understand how not to abuse 
their liberties and they would consider it a gross injustice to be 
deprived of privileges because a small per cent of the population can 
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not control their habits. We, in Indiana, hate hypocrisy, and by far 
the most of our people would consider prohibition a tyranny. 

In the year 1873 the general assembly adopted a liquor law, the 
principal feature of which was that the application for a permit to 
sell intoxicating liquors had to be signed by a majority of legal voters 
in the ward or township. This law went into history known as the 
Baxter law. It was so obnoxious to the majority of our people that 
after it had gone into effect leagues for freedom and right were 
organized all over the State. What followed? In the election of 
1874 the party that was responsible for the Baxter law met with 
tremendous defeat, and in 1875 the Baxter law was repealed and a 
license law was passed. Again, in 1881, the passage of a prohibitory 
amendment brought the same result. 

In the name oi thousands of German-Americans of Indiana I pro- 
test herewith against an attack imon our freedom, and ask you gentle- 
men for a' fair consideration or our plea. The German- Americans 
of Indiana are as one man, and an overwhelming majority of the peo- 
ple of the State are not for prohibition, and in the name of thousands 
of citizens of German parentage I am here to protest against an 
attack upon our personal freedom. 

In conclusion, gentlemen, allow me to thank you for the oppor- 
tunity afforded me to express our sentiments. 

STATEMENT OF MB. MAX HENNING. 

Mr. Henning. Mr. Chairman and gentlemen of the committee, I 
represent the German- American Alliance of the State of Ohio, with 
a membership of 85,000 people — 85,000 voters in the State of Ohio. 
I do not represent the Woman's Christian Temperance Union, but I 
do represent about 150,000 German women who are not members of 
the Woman's Christian Temperance Union, who are home-loving 
women who educate and bring up their children in the proper way. 
In behalf of these German- Americans and their wives and children I 
protest against the adoption or passage of any class legislation of this 
kind. I thank you. 

STATEMENT OF ME. HENKY ARNOLD. 

Mr. Arnold. Gentlemen of the committee, I am thankful to you 
for having the privilege of saying a few words. It will only be a 
few words, because I am no orator, and so you will not feel disap- 
pointed if I am closing as I have commenced. 

As our president, Doctor Hexamer, has told you, I am the presid- 
ing officer of western Pennsylvania. I might take the liberty of 
telling you that we comprise 150 societies having, as has been told 
you this morning, a membership of 23,000 voting citizens. If a bill 
like this should be allowed it would seriously affect us in the West, 
and, as we feel, it would be a stone thrown against personal liberty. 
All our members are emphatically against such a law. They have 
been good citizens, as you all know and has often been proven to you. 
TTie German- American citizens are law-abiding and peaceful. They 
only ask to be allowed personal liberty in their private matters, in 
their families, and in their towns. I thank you for this privilege. 
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. Mr. Hexamer. I should like to call on Mr. Heine, from the so- 
called Pennsylvania Dutch section, who will express to you the senti- 
ment of those people there. 

STATEMENT OF MB. PATTL HEINE. 

Mr. Heine. Mr. Chairman and gentlemen, I am no speaker. Be- 
sides that, I have a terrible headache to-day, and I wanted to be 
excused ; but still, as the opportunity offers, I wish to. express the 
sentiment of the people in Lancaster County, which I have the 

Pleasure to represent. I wish to say that every one of our so-called 
Pennsylvania Dutch are against this measure. They consider it 
unfair, injurious to a great many interests, and that it has in it 
hvpocritical tendencies to the highest degree, and for that reason 
alone, if for no others, we think that the proposed bill should be 
turned down. I say so in the name of all the members of our Ger- 
man- Aitferican Alliance and the German societies of our section, and 
I believe that every fair-minded, liberty-loving man and woman is 
in harmony with this expression. 

I thank you very much for the opportunity you have afforded me, 
and ask another apology for my remarks. 

STATEMENT OF MB. G. A. LAMADE, OF ALTOONA, FA. 

Mr. Lamade. Mr. Chairman and gentlemen of the committee, on 
behalf of the Altoona, Pa., branch of the German- American Alliance, 
comprising thousands of Pennsylvanians, industrious men, and voting 
citizens, and comprising thousands of conscientious church members, 
I desire to indorse the legal arguments as presented by the gentlemen 
from Chicago, Cincinnati, and Philadelphia, in opposition to this 
proposed legislation; and I also wish to indorse the moral views 
expressed by Mr. Rappaport and Miss Phoebe Cousins. In indors- 
ing those views I know 1 express the sentiments of all my consti- 
tuients. 

Gentlemen, I thank you. 

STATEMENT OF MR. P. A. WILDEBMTJTH, ESQ., OF PHILADELPHIA. 

Mr. WiLDERMiTTH. Mr. Chairman and gentlemen of the committee, 
there are four words contained in this bill. I understand that the 
committee would prefer hearing the legal phases involved in this 
measure. Those words are use, consumption, and storage. We have 
no objection to the word "sale." We all understand that every 
State by its very organic act has the right to suppress the sale of 
liquor, but it has not got the right to suppress the use, consumption, 
and storage of liquor, nor has it a right to mterfere with the shipment 
of that liquor before it reaches the hands of the consignee. With 
those words eliminated the bill would not be as obnoxious as we view 
it at present. 

Sensible, reasonable beings do not have to be lawyers, nor do they 
have to be educated, can see in those four words the very object of 
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that bill which has been so frankly admitted by Mr. Eichardson, 
and that was to prohibit the personal use of liquor in a State that 
might take advantage of this act and pass further repressive laws 
denying the personal liberty to the inhabitants — ^the unfortunate 
inhabitants — of those States. 

There has been a question as to prohibition raised by many of the 
speakers. That (question of prohibition is just as proper for the con- 
sideration of this committee as the legal phases involved, because 
there are prohibitive laws, consummatory laws, inquisitive laws, all 
kinds of laws, but you can not prohibit by law. 

That had been tried, particularly in England, Scotland, and Ire^* 
land, some one hundred and twenty years ago, when they passed the 
most stringent and repressive methods. They increased the taxation 
to such a height that it practically forbid the use of liquor except 
by the men of wealth. That was the House of Lords' view of the 
liquor question and the measures necessary to repress the drinking, 
particularly of gin, at that time throughout England. The result 
was that respectable men — ^men of character — ^refused to continue in 
the business of selling liquor where it was the object of such re^ 
strictions. The result was that the liquor traffic then fell into the 
hands of smugglers and scalawags and blacklegs, and there was more 
gin drunk in England under this condition of affairs than there had 
ever been before. This continued for some time — for some twenty- 
five years. There were riots, there was bloodshed, and finally there 
was an attempted assault upon one of the members of the House of 
Lords, and that resulted in the repeal of those obnoxious and restric- 
tive measures. 

Whether we want to or not, we must benefit from seeing and studyr 
ing as to what transpired not only to-day, but yesterday, and a 
thousand years back. There were things accomplisJtied in those days 
that we to-day, with all our ingenuity, must confess we can not 
accomplish. Take the pyramids of Egypt; take the parables of the 
Bible; can they be done to-day? The consensus of opinion of think- 
ing men, viewing history as we find it and recording events then as 
they transpired, is that prohibition and the restriction upon liquor 
can not be enforced. 

The cases on the strictly legal phase of the bill that would apply 
directly upon it would be the case of Lisy against Hardin and of 
Vance v. Vandercook Company. Those cases have been quoted on 
each side. Those cases, as I view them, can only be properly quoted 
on the side against the measure. Logically following the admissions 
and confessions of the other side, their object is to prevent the personal 
use of liquor, and I am glad of one thing — ^that they have the man- 
hood to stand before you and say that that is their object. We know 
what we have to contend with. In the first place, when they passed 
the Wilson bill they were confident that it would accomplish that 
result, which they find now, in the face of the decision of the United 
States Supreme Court, to be indefeasible. They want to override, 
they ask this committee to overrule, the decision of the Supreme 
Court in the original-package case, where the Supreme Court had 
to say to the State of Iowa, "Hands off; you dare not touch that 
liquor; hands off, that is a shipment over which Congress has abso- 
lute and the only authority." 
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The next step taken by the prohibition element was that in refer- 
ence to the canteen. Since our enlisted men in the United States 
Army and Navy have had their canteen ruthlessly and illogically 
snatched from their hands there has resulted nothing but demoral- 
ization and desertions among the ranks of those men that enlisted 
under the Stars and Stripes, and are ready to go out and sacrifice 
their lives for their country. But I want to say to you gentlemen 
that I doubt if one of those men that were here to ask for the passage 
of that anticanteen law would take a musket and fight for the UnitSi 
States; I doubt it very much. They were very successful in having 
a law of that kind passed. They next attacked the House restaurant. 
Liquors were sold in the House restaurant. The House foolishly, 
I may say, listened to and acceded to their request and abolished the 
sale of liquors and wines in the House restaurant. The bill was 
passed over to the Senate and the Senate concurred. 

Now, in the face of the decision of the United States Supreme 
Court, they want to enforce their ideas upon the citizens of prohi- 
bition States who still insist upon using liquor. They find that that 
decision of the Supreme Court took that weapon from them. They 
could not take that liquor away from the man if it came there in 
an original package, and so they bring this bill before you and they 
ask you to make this bill a law — for what reason I have not been 
convinced. I have heard all their arguments, legal and otherwise. 
The burden of proof is upon them to show that there is a necessity 
for any such inquisitorial act as this Hepburn-Dolliver bill. Under 
those conditions they have not brought enough here before this com- 
mittee to entitle them to such a consideration of the bill as would be 
given to a bill that did not attack the personal rights and liberties of 
citizens who are unfortunate enough to reside in prohibition States. 

As to shipments, I believe one of the orators on the other side, as 
an illustration, cited cases where liquor was shipped over to the 
American Express Company or the Wells-Fargo Express Company, 
any express company, into a prohibition State, and it was sent to 
A, B, C, D, or 1 or 2 or 3 or 4. That does not make an ille^ 
contract; it does not necessarily follow that that is an illegal ship- 
ment. People go to drug stores in these prohibition States and buy 
Hostetters' stomach bitters, containing 56 per cent of alcohol, or 
Peruna, containing about 48 per cent of alcohol. Instead of that, I 
think they ought to have honesty enough to buy liquor, and if they 
do buy liquor they ought to have it shipped to them in their right 
names, but many of them prefer not to do so. If a man's name is 
Andrews he may have it shipped to A or if his name is Bradley he 
may have it shipped to B ; he doesn't want people to know he used 
whisky. 

If this bill should become a law that State law would be unconsti- 
tutional and they could not touch either a package of liquor in 
possession of an express company or steamboat company or in transitu 
m any way. That, I think, has been well settled. The safe, sane, 
and sound guide in viewing bills of this kind, as to the constitution- 
ality, is to stay by the old landmarks — don't get too far away from 
the seven original articles of the Constitution. The Articles of Fed- 
eration were found to be merely a rope of sand. This very thing, 
then, interstate commerce, and the impotency of the States to regu- 
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late commerce among themselves, under what was then known as the 
first Constitution of the United States or better known as the Articles 
of Federation played an important part in bringing about the present 
Constitution. 

The State of Virginia in 1786 held a meeting, appointed commis- 
sioners to meet the commissioners of the other States for the purpose 
of arriving at some agreement whereby the trade relations, ship- 
ments, and imports between foreign countries and the States would 
be regulated. There followed shortly after the meeting of those com- 
missioners the seven articles of our present Constitution of the 
United States. Now, these people ask you to delegate, to give, to 
return, so to speak, to those States something which the State of 
Virginia over 120 years ago asked should exist only in the United 
States; they ask you after 120 years to give back that power — ^to how 
many States? About three. At that time the understanding was 
when the Federal power was given the right and exclusive right of 
reguljtting interstate commerce or commerce then between the States 
that it would be ratified by three-fourths of the States. 

If you were to apply those same conditions to this bill in which you 
are asked to give the rights of 45 State and 5 Territories, I don't 
think there would be any question as to what would become of the 
bill. One of the gentlemen on the other side said here two years ago 
that he would like to see the merits or demerits of this bill placed 
before the voters of the United States. That is just what we want. 
I am personally heartily in accord with a proposition of that kind, 
because after such a vote I think that they would be satisfied for some 
time to come that the people of the United States want no such legis-' 
lation as that, nor would this committee's time be taken up with any 
such proposition or with the consideration of any such bill as the 
one now before the committee. 

As to the question of contract, it is a serious matter to interfere in 
the contractural relations between citizens of different States. As 
an illustration, a liquor dealer receives a letter from another State. 
That State is a prohibition State. The writer of the letter asks that 
a cask of wine or of whisky or of some liquor be shipped to him. 
Now, the people in favor of or backing this bill are the people who 
want you to say by this bill that the place where the goods come 
from is the place oi contract. In other words, you might just as well 
ask Congress to remove by law the soil of Illinois and put it in the 
State of Iowa. 

Congress has no right to say where a place of contract begins or 
where it ends — ^that is, speaking in relation to such part of a contract 
as may be involved in this bill should it become a law — for when that 
liquor dealer receives that order for the goods, that liquor being in 
Illinois and the order coming from a prohibition State (as an iflus- 
tration, say Iowa), it is an offer and an acceptance. The moment 
that offer is accepted it becomes a contract. That contract, how- 
ever, does not become complete until the goods are delivered in the 
hands of the consignee, and it makes no difference where he is. It 
makes no difference what the State laws are to the contrary, and it 
makes no difference what laws Congress may pass to the contrary. 
The place of contract being in Illinois, he ships the goods, whether 
those goods are shipped C. O. D., on credit, or by any method of 
payment. 
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Then, as an illustration to show where a citizen is deprived not 
only of his personal liberty but of his property, the laws of tiie 
State prohibit the bringing of a suit to recover ror liquor sold. If 
that is so, the sale being illegal in the State, of course the contract 
was not made in that State ; yet at the same time this man that sent 
the liquor into the State, if he wants to bring suit to recover for the 
value of those goods, must go over into that prohibition State and sue 
the consignee there, and that right would be denied to him by the 
State law, and should he knock on the doors of the Federal courts thej 
would say " No; we close our doors to you, because your demand is 
not as much as $2,000." He could not appeal for his rights to a 
Federal court unless his claim was $2,000 or more. Under those cir- 
cumstances why should this bill be considered further? Why should 
it become a law ? Beason and logic are against it, and no doubt the 
lawyer would say that it is unwise and unwarranted. 

Cfongress in imparting to the States, or as some term it, delegating 
to the States, its right over interstate commerce parts with something 
too valuable to be made the plaything of a prohibition State or any 
other State, and that which they may not again receive back. Con- 
gress should very jealously ^ard all its powers, particularly over 
laws of this kind. The question having been admitted as to the pur- 
pose of the bill — for they make no bones of it, they say we want to 
stop a man from personally using liquor — under those circumstances, 
under those conditions, and all uie phases, the law would be uncon- 
stitutional. I have here more in detail the questions which I have 
touched* 

As I have said, interstate commefce was an important element in 
creating the present Constitution of the United States. The commis- 
sioners from the different States met, the first action being taken by 
Virginia in 1786, and these commissioners considered now far a 
uniform system in their commercial regulations could be adopted, as 
applying to all the States, for their common interest, and for their 
permanent harmony, and from that step there ultimately resulted 
the seven original articles of the Constitution. State rights and 
hostility to Federal power in times past have been the cause of bitter 
controversies and strife, where many States insisted upon their own 
government, independent of all Federal power, and how the shades 
of those departed exponents of State rights must view with indigna- 
tion the spectacle oi a few weakling States who ask for Fe<feral 
power to do their work for them. 

States which admit that they are unable to enforce their own laws 
and ask your assistance to help enforce unjust and obnoxious laws 
and restrictions against their own citizens are utterly unfit for self- 
government and should surrender their organic rights and become 
Territories where they would be under the direct and exclusive 
control of the Federal Government. 

Thomas Jefferson, in the Jeffersonian Cyclopedia, section 8131, etc., 
says : 

I believe the States can best govern our home concerns. Interior government 
is what eftch State should keep to itself. I have always thought that where 
the line of demarcation between the powers of the General and the State gov- 
ernments was doubtfully or indistinctly drawn, it would be prudent in both 
parties never to approach it but under the most urgent necessity. 
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Vie^^ing the bill from all points it is vague and inconsistent, for it 
does not clearly define the line of demarcation of the ending or the 
beginning of either Federal or State control over an article of 
commerce. 

The words in the bill, to wit, " use, consumption, or storage," attempt 
to confer a power which neither Congress nor State has authority to do. 
These words plainly indicate the covert purpose of the bill. Those 
favoring the bill assert that its purpose is not to deprive a citizen of 
his right to use and store liquor for his personal use; that the bill is 
merely to assist in enforcing a law of a State which makes the sale 
of liquor unlawful. If this is true, why insert the words " use, con- 
sumption, or storage," of which an untair and arbitrary advantage 
may be taken of citizens' rights under color of law ? If the advocates 
of this bill are sincere, the bill should read " transported into any 
State or Territory to be sold therein, or remaining therein for sale 
on storage or otherwise," and no legislative power can go further nor 
confer greater police powers upon any State without contravening 
the constitutional right and personal liberty of individuals. 

The words " before delivery " are in effect an interference with the 
right of contract, for under this provision there is nothing to prevent 
a prohibition State from seizing and confiscating liquor in transitu 
berore it reaches the consignee, under section 1 of the bill which pro- 
vides that liquor " shall, upon arrival within its boundarv, before and 
after delivery, be subject to the operation and effect of the laws of 
such State as though such liquors had been produced in such State." 
How ridiculous the last sentence, when we know that in several States 
the production of liquor is prohibited by law. Under such facts what 
interpretation and disposition is U> be made of liquors brought into 
that State for use, consumption, or storage? 

A law can only prohibit the sale of liquor, but never its use ; nor by 
any jugglery of words can this aim be accomplished, nor should even 
one citizen of the United States of America be exposed to the inter- 
pretation of an alleged law by zealots, and his persecution made pos- 
sible by intolerance. It strikes me forcibly that this bill is an attempt 
of the tail to wag the canine, for its provisions are for few States. 
And as to the right to regulate the sale of liquor (over which a State 
has absolute power), and the right to use, consume, or store liquor 
(which is assured and can not legally be denied), there is this differ- 
ence: If the liquor is brought into the State for sale or intended sale, 
then it is subject to confiscation without this legislation; if for per- 
sonal use, consumption, or storage, this legislation is vicious and un- 
constitutional. Contractual obligations may be materially impaired 
in this, that where a State law prohibits the sale of liquor and a citi- 
zen receives a consignment of liquor from another State, on credit, 
for his own use, the consignor would be denied his right to recover, 
within the State, in a suit for its value, if the bill makes liquor sub- 
ject to the State laws as to use, consumption, and storage. 

Why should citizens of different States be deprived of full and 
complete contractual relations? There can be no dispute but that 
where a citizen of a State mails an order to a dealer in liquor in 
another State to ship him a package of liquor, on credit, or C. O. D., 
or any other terms of payment, if the order is accepted and the 
goods shipped, the place of contract is within the State where the 
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acceptance takes place, yet the shipper would be deprived of his right 
to bring suit in the otiier State to recover therefor by the statute of 
a prohibition State. If the amount is less than $2,000 the Federal 
courts are closed to him and he is deprived of his legal rights. Gkx)ds 
sent from one State to anothr for sale become a part of the general 
property of the State; this is not so when applied to goods so sent 
tor use, consumption, or storage, and this bill can not lawfully 
change it. 

In other words, where goods are brought into a State where there 
is a restriction, a tax, or some other regulation, the tax or the regula- 
tion does not become operative. 

Mr. Foster. Until it is in such a shape as to be practically upon the 
market for the sale have you any decision as to the legislative power 
to affect the question of the place of contract ? 

Mr. WiLDERMUTH. I havc State decisions, but no Federal deci- 
sions on that. 

Mr. Foster. No decisions of the Supreme Court of the United 
States? 

Mr. WiLDERMXTTH. No ; but it has been followed out universally. 
There is Cooley on Contracts, who says that the place of acceptance is 
the place of contract. Our Pennsylvania suj)reme court has also de- 
cided that where a citizen of New York — ^this was the case between 
a New York citizen and a Pennsylvania citizen 

IWfr. Foster. It is a question of legislative power to designate one 
place as the place of the contract? 

Mr. WiLDERMUTH. Oh, yes; within the State; but as to the ques- 
tion of whether Congress has power to designate where the place of 
contract is in the contractual relations between the citizens of two 
States — is that what you refer to ? 

Mr. Foster. Yes. 

Mr. WiLDERMUTH. I do uot think Congress has any power to arbi- 
trarily state the place of contract in a matter of that kind. 

Mr. Foster, x ou have no decisions limiting that? 

Mr. WiLDERMUTH. No, sir; I have no decisions on that. I don't 
think that question has been decided by our Supreme Court unless it 
was decided in the case of — I have here Brown against Maryland. 
On that decision was founded the decision of the Supreme Court in 
the case of Leisey against Hardin. 

The principles held in the oriffinal package case of Leisy v. Hardin 
were evolved from the rule laid down by Chief Justice Marshall in 
Bro^n V, Maryland (25 U. S., 443). 

That the point of time, when the prohibition ceases and the power of the 
State ♦ ♦ ♦ commences, is not the instant when the articles enter the 
country, but when the importer has so acted upon it that it has become incor- 
porated and mixed up with the mass of property in the country, which happens 
when the original package is no longer such in his hands ; that the distinction 
is obvious bet\i*een ♦ ♦ ♦ which intercepts the import as an import on its 
way to become incorporated with the general mass of property, and * • * 
which finds the articles already incorporated with that mass by the act of the 
importer. 

Therefore, it follows from this decision that notwithstanding Fed- 
eral or State laws to the contrary no State has power to seize or 
intercept liquor transported into that State until after it has reached 
the hands of the consignee, and only then or thereafter if the con- 
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signee linuakes or attempts to make an unlawful use of the liquor, 
which unlawful use can be nothing less than a sale or an attempted 
sale of the article. He has a right to it for his own use, and he has 
the same right to make a sift of it to another as he would of a box of 
cigai*s or any other article. The prohibitionists reached the climax 
of their restrictive legislation when the Wilson bill was enacted, and 
can go no further in the shape of this or any other legislation having 
similar objects in view without contravening rights assured by the 
CJonstitution. The bill is a corollary and not necessary, particularly 
where constitutional questions arise involving Federal power over 
interstate commerce. State rights, personal liberty of citizens, com- 
mon carriers, and the contractural relations between citizens of differ- 
ent States. 

As to the question of a contract, as the law stands to-day, and as I 
am satisfied the law will be, even should this bill become a law, the 
place of contract under those facts us I have stated them would be in 
the place of acceptance, because there is no contract until the minds 
meet. I make, an offer, but when that offer .is accepted in writing 
there is some step taken toward the confirmation of that contract, 
and it is not in the power of the State or Congress to say where that 
contract shall take place. The rule of lex loci has always been — I 
know of no case to the contrary — at the place where the offer was 
accepted. There is a promise for a promise, an offer and an accept- 
ance, to complete two divisions of the contract. 

The question involved in this particular bill before you in its con- 
tractural relations is but the one, and that is the offer and the accept- 
ance. I mail an order from a prohibition State to Illinois, a non- 
prohibition State, to a dealer asking him to send me a cask of wine. 
I say I will remit in thirty days, or send it C. O. D., or I may forward 
the money right there, so much. When he gets my letter, he may 
throw it in the waste basket. There would not be any contract or 
there would not be any place of contract. He may alter the condi- 
tions; he may answer my letter by mail. Still no contract. But 
the moment he accepts and fills that order and ships the goods, then 
it is a contract, and it is not in the power of Congress or a State there- 
after to interfere in the relations between myself, as consignee, and 
the dealers, as the consignors, of that article of liquor, and when that 
article reaches me and I, after getting it into raj possession, attempt 
to make an illegal use of it by selling it or offering it for sale within 
the State where I live, then the State law is effective, and this bill 
can not make the State law any more effective than it is on that point. 

I don't know why the burden of proof should be thrown on a 
man that uses liquor, because the well-known principle of law has 
always been, and I hope it will never be changed, that every man 
is innocent until he is proven guilty. I know of no man that has 
ever been put on the rack simply because people thought he was 
guilty, and then he would have to start in and prove he was innocent, 
without an accuser. Who is the accuser in this great offense of 
using liquor. A lot of paid people. There are no representatives of 
those States who are the accusers, unless it is the father of the bill. 
But as to the full import and purpose of the bill, it is too far-reach- 
ing to be trifled with. And, gentlemen, in even considering a bill 
of this kind, when we look at those who ask you to make it law, it 
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strikes me as attaching too much importance to nothing, absolutely 
nothing, and a subject unworthy of your consideration. 

I can safely say that forty years ago if anybody had brought a 
bill like this Hepbum-DoUiver bill before this same committee I 
believe that the originator, together with the bill, would have been 
thrown in the waste basket. They would have considered it an 
insult to their intelligence to have a bill as ambiguous as this brought 
before them. And then when you ask them what the bill means, liiey 
say, " Why, to stop people from drinking liquor in the prohibition 
States; they still persist in drinking it, but we hate the sight of 
anybody drinking liquor, and we want you to help us to prevent 
them from drinkmg it." If they had the power they would strike 
it right from the hands of those people, in their intolerance. 

There are more people ruined by other things than liquor. Every 
time we read of a crime in the paper there is generally a woman in 
the case. We read about men going wrong and ^aft. It is not 
because of drink. Yet, according to the prohibitionists, it is all be- 
cause of whisky. It is sometimes said that money i§ the root of all 
evil. It is just as logical to say that money is the cause of all evil 
as it is to say that the drinking of liquor or wines or beer is the cause 
of all evil. That is the logic of their side. 

STATEMENT OF MS. GUSTAVUS A. EOBB. 

Mr. KoRB. Mr. Chairman and gentlemen, I represent the Inde- 
pendent Citizens' Union of Maryland. We are not a campaign body, 
but we are a regularly incorporated body under the laws of the State 
of Maryland. Connected with this organization are 68 societies 
from Baltimore City and the neighboring counties. We have a 
membership of between 25,000 and 30,000, and all of them are legal 
voters of the State of Maryland. I do not believe there is one in 
that entire number who is in favor of this bill. I was requested to 
come here and spjeak before this committee, that this committee might 
not report this bill favorably. 

The argument that was advanced by one of the speakers . very 
seriously impressed me. Mr. Smith said that he wanted to be left 
alone to enforce the laws of Iowa. Gentlemen, that is what we want. 
We want to be left alone to enforce our own laws. If Iowa is not 
able to enforce its own laws it ought to repeal them. I was out there 
about sixteen years ago, and at that time there was a prohibition law 
on the statue books of the State, supposed to be enforced in the 
entire State. 

From the arguments I heard here to-day I find that the State is 
gradually swinging the other way; that they are permitting liquor 
to be sold at some places in the State. Their own citizens, it seems, 
are going against the law ; and, gentlemen, if this bill that has been 
proposed becomes a law, what will be the result of it? You are going 
to make the citizens of this country uphold that law that it seems the 
citizens of Iowa themselves do not want. They are going to have 
their beer and liquor, and you may pass laws as much as you please 
and you won't prevent them from getting it. You are simply wast- 
ing your time by enacting such laws as this. 
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We have in our own State of Maryland a law that is supposed to 
be very stringent as to selling liquor on Sunday, and jet I know that 
there is plenty of beer and whisky sold on Sunday m Baltimore; I 
know that a number of saloons do nfore business on Sunday than on 
any other day in the week. Although policemen go around in citi- 
zens' clothes and try to prevent that sort of thing, and make raids on 
saloons that sell liquor on Sunday, still it does not stop it. You can 
not stop it that way. And so, if you pass this law you will create 
that much more disrespect for law, because the people will violate 
it. They think you are robbing them of their personal rights; but 
they will violate the law, and they will get what they want to drink 
iii spite of all the laws you may make. You will simply make them 
so about it in a little more secret way. You will create a disrespect 
for law by imposing upon people laws that they will not obey, and 
laws which will be violated. 
• I thank you, gentlemen, for your attention. 

The Chairman. We have been sitting here all day listening to 
these speeches, and if there are any others who wish to speak they 
can have their remarks printed in the record. 

Mr. Bartholdt. I want to call your attention to the fact, Mr. 
Chairman, that there are fifteen members of Congress that have asked 
to be heard on this bill. 

The Chairman. Yes; I know there are. 

Mr. Hjixamer. And there are a few more speakers here who wish 
to be heard. It is impossible to prepare legal arguments at a mo- 
ment's notice, you understand, Mr. Chairman. We have piles of let- 
ters from people that want to be heard here. As Judge Bode and Mr. 
Wildermuth have shown us, there are new standpoints from which 
to argue this question. I would therefore request that you give us a 
chance. 

The Chairman. I could not anticipate what the pleasure of the 
conmuttee will be on that question. We can not act on that now. 

Mr. Hexaner. We only pray that this be put on record as the 
National German American Alliance. 

The Chairman. Yes. I have received this afternoon the names of 
a good many Members of Congress and several United States Sena- 
tors who insist upon being heard. I have not sent for them, because 
1 knew you gentlemen were here, and I thought as many of you have 
come from a distance it would only be fair to hear you to-day. 

Mr. Nicholson. May I be allowed to make a statement in connec- 
tion with this request ? 

The Chairman. Certainly. 

Mr. Nicholson. I would say that if the hearings were to be con- 
tinued, if we felt that there was any necessity for the enlightenment 
of the committee on points not fully covered or upon points that they 
might want information upon, we could bring a host of people here 
who would be only too glad to come^attorneys and others — and I am 
sure they would speak to the merits of the bill. It had been our 
understanding, however, that there was an agreement on the part of 
the committee, perhaps, to take final action to-morrow, and with that 
idea we only put forward a few of our speakers to-day, trying to 
round up our argument from our standpoint. I would like to go on 
record as not being in favor of any further arguments or statements. 
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STATEMENT OF MR. JOSEPH E. ADAMS, OF WILMINGTON, DEL. 

Mr. Adams. Mr. Chairman, I represent the Wihnington branch of 
the German- American Alliance, "and on behalf of ^aid branch I want 
to enter a protest against the passage of this proposed measure. In 
Wilmington we have a population of about 18,000 Germans, that 
many in Wilmington alone, and there are quite a number in the State. 
In their behalf I protest against this bill, and I am sure that I am 
authorized to say for them that if it were put to a test not only the 
German-Americans, but the population of Wilmington and Dela- 
ware generally would be against it — there would be an overwhelming 
majority against the bill. 

STATEMENT OF ME. ADOLFH TIMM. 

Mr. TiMM. Mr. Chairman and gentlemen, we have quite a number 
of letters from our western branches who would like to be here to 

Srotest against this Hepburn-DoUiver bill. I am secretary of the 
rational German- American Alliance, and I want to enter my protest 
in that capacity against the bill. 
(Adjourned.) 



Committee on the Judiciary, 

House of Representatives, 

Friday^ March 16^ 1906. 
The committee met at 10.30 o'clock a. m., Hon. John J. Jenkins in 
the chair. 

The Chairman. We continue this morning the hearings on the 
Hepburn-Dolliver bill and the other bills relating to that subject. 

STATEMENT OF HON. EICHARD BARTHOLBT, A EEFRESENTATIVE 
IN CONGEESS FEOM THE STATE OF MISSOTJEI. 

The Chairman. Mr. Bartholdt, which bill are you going to speak 
with reference to ? There are three bills. 

Mr. Bartholdt. I am going to speak to the Hepburn-Dolliver bill, 
Mr. Chairman. 

Permit me to say at the outset that what I am going to submit is 
merely a skeleton of the argument that might be made on the pending 
bill. 

During the hearings in this and the last Congress — and I have 
attended all of them — ^it became evident to me that the members of 
^this committee are not particularly anxious to hear arguments other 
than on the legal aspects of the case or on questions touching the con- 
stitutionality of the bill. This is quite natural, perhaps, in view of 
the fact that the committee consists exclusively of jurists. And yet 
to my mind the material questions involved here lar outweigh the 
mere technical ones. It is important, of course, whether the bill 
under consideration can properly be fitted into the framework of our 
national laws and whether it is constitutional in the light of the deci- 
sions of the Supreme Court on this subject, for, I am sure, if tjie 
majority of this committee believed the measure to be unconstitu- 
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tional that would settle it, and there would be no need of any further 
argumejit. 

I will go even further and say if only a reasonable doubt existed 
on the constitutional question the judiciary committee could not be 
induced to act favorably on a measure surrounded by such doubt. 
Any other committee of the House, from entirely innocent motives, 
might be prompted to report a bill of doubtful constitutionality, but 
the great Committee on the Judiciary, I am sure, would never stoop 
to such actions, because its members are too jealous of their reputa- 
tion as constitutional lawyers, a reputation to which they usually 
owe their appointment to this committee. Moreover, we are all under 
oath to uphold the Constitution, and while lay members of Congress 
might innocently, as I said, do violence to it by their votes, no mem- 
ber of the judiciary committee could ever be found in that class. If 
anywhere in our great country the Constitution is safe I believe it to 
be safe in this sacred circle, the home of its friends. 

I am not a practicing lawyer, but I have read law sufficiently to 
convince me that this bill is clearly unconstitutional. I am satisfied 
that an attempt to single out a special article of commerce and to 
decree that in the case of the article thus singled out the operation of 
the interstate-commerce law shall be interrupted at the boundary line 
and give way to the police power of a State so that that article can 
not be delivered into the hands of the consignee, amounts to a denial 
of the rights guaranteed by the interstate commerce of the Consti- 
tution. 

But this is not the question I came here to ar^e. For the sake of 
arg^ument let us assume the bill to be constitutional. Then instead 
of its being a question whether it is legal or whether it is constitu- 
tional, it becomes a question whether it is just and expedient, in oiie 
word whether it is right. It is admitted, I believe, that there are 
things which may be perfectly legal and constitutional and yet are 
morally and materially wrong. In other words, from the viewpoint 
of eternal right our consciences may prompt us to condemn what no 
law forbids, and that proves that there are considerations higher than 
those prompted by the mere technicalities and constitutions. 

Some weeks ago the Hon. Joseph Cannon, our great Speaker, said 
in the course of an address at Philadelphia — I merely give the sub- 
stance of his remarks — ^that in former years the great danger in our 
country consisted in the possibility of the concentration of too great 
power in the National Govermnent. The danger to-day was the very 
reverse, namely, that the people of the several States were prone to 
neglect the exercise of the powers which they have under their State 
constitutions, and prefer to appeal to Congress on all possible and 
impossible occasions, asking the national legislature to do for them 
what their own legislatures were fully competent to accomplish. 

Mr. Henry. That argument might apply to the pure-food law and 
the quarantine bill that has been reported. 

Mr. Bartholdt. As far as the quarantine bill, where a question of 
national health is involved, I do believe in the principle of putting 
that in the hands of the Federal Government. 

Mr. Palmer. The employers' liability bill and the antiinjunction 
bill also. 

Mr. Henry. Yes ; it might be extended a little further. 
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Mr. Bartholdt. Is not the legislation sought by the pending bill 
exactly a case in point? According to many decisions of the Su- 
preme Court the liquor traffic is completely subject to the police power 
of a State, and there can be no doubt but what it could be completely 
suppressed by that power. 

The partial or complete failure of prohibition States to suppress 
it is admitted, but there can be but two reasons for such failure. 
Either the State is not exhausting its powers to that end, or the nat- 
ural human desire for the consumption of liquor can not be sup- 
pressed — that is, its satisfaction prevented by law. In either case 
there is not the shadow of an excuse for interference by Congress. 
In the first instance, if a State can not furnish to this committee or 
to Congress complete proof of its inability to suppress the traffic 
referred to and of its entire good faith as to the exercise to the 
utmost limit of its own powers to that end, then, I claim, it has no 
moral right to invoke the power of Congress. 

And if, on the other hand, practical experience has demonstrated 
all honest attempts at suppression to have been futile, simply because 
of the inefficacy of all law in the matter of preventing people from 
obtaining what they desire, then I say it is absolutely useless to pro- 
vide additional legal machinery for that purpose, because to do so 
would have no other effect than to undermine, aye, destroy, the 
authority and dignity of national law in the eyes of the people. 
During the many hours I have listened here I have not heard a single 
argument on the other side which tended in any way to refute or 
break down the inexorableness of this situation. 

What are the facts? Take the case of Iowa. Have the authorities 
of that State made every effort to suppress the liquor traffic? Have 
they exhausted their powers to do so? Not by any means. On the 
contrary the legislature of that State has passed a law — ^the so-called 
mulct law — which permits the traffic in counties desiring it under a 
system of fines which the dealers have to pay. In other words, the 
State itself legalizes the traffic in certain localities, and yet it comes 
here and asks Congress to aid it in the enforcement of its prohibitory 
law. This is the reason why I interrupted Judge Smith the other 
day when he argued here in ravor of the passage of this bill, with the 
suggestion that he had not come with clean hands, figuratively speak- 
ing, of course. 

If he had been able to show that his State was under a prohibitory 
law which was being strictly enforced in all parts, and that in spite 
of all honest efforts of the State authorities it was impossible to stamp 
out the traffic because of the importations of liquor from other States, 
then he might have a standing in court, or rather before this com- 
mittee, but as a matter of fact there are breweries and distilleries 
running wide open in his State. Consequently, I say the continuance 
of the traffic there is certainly not due to a lack of national legislation, 
but to the operation of its own laws or their nonenforcement, what- 
ever the case may be. Even if the Hepburn bill would ever be 
enacted into law, which under the circumstances I have just described 
would surely be an absurd and unwarranted undertaking, it would 
not help Iowa. And why not? Simply because it would be the 
easiest thing in the world to supply the dry counties from within its 
own boundary lines. 
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I can not resist the temptation to inject a little story here which 
illustrates most drastically what has been aptly termed the " hypoc- 
risy of prohibition." It is contained in a letter which a St. Louis 
friend wrote me apropos my recent remarks on the floor of the House 
on the subject of prohibition. He writes : 

If I had been aware that you were making a speech on prohibition, I would 
have given you a prohibition story of two brothers, both farmers in Iowa. 
John, the oldest, visited his younger brother Jake one day, and came just in time 
for dinner. Invited to partake of their meal, the lady of the house said : ** Uncle 
John, we are aware that you use liquor in your family and at meal time, but 
you must excuse us, we only. have water on the table; you know we are strict 
temperance people and do not make use of anything to drink which is intoxi- 
cating." Uncle John said. "All right, Jane, I am satisfied," and so the dinner 
passed off very pleasantly. 

After dinner brother Jake and his two grown sons went out to their farm 
•work, and as soon as they were out of sight Jane addressed Uncle John: 
** By the way, Uncle John, I know you are used to taking a drink ; I keep a 
little bottle in my cupboard for medical purposes. My husband Is such a strict 
prohibitionist that he will not permit anything to come into the house, but I 
believe in .keeping some for medical purposes." After Uncle John had taken 
his drink he went out to the stable to take a look at the horses and cattle and 
found his brother busy feeding them. When he announced his presence, brother 
Jake says: "John, I am glad you are taking a look at our cattle and horses, 
but by the way, as you are used to taking a drink of whisky at home, I have 
a private bottle here that I keep for medical purposes. You know the old woman 
is very strict on temperance, and we allow nothing in the house." Uncle Jojin 
and Brother Jake had their drink, and then John went to look at the growing 
crops and found the oldest son engaged in plowing com. 

Seeing his Uncle John coming toward him, he halted his team and said: 
" Well, Uncle John, I am glad you are taking a look at our farm. The croi>s 
are looking well. But, by the way. Uncle, you know the old folks are terrible 
on temperance and will not allow us young folks anything to drink in the house, 
and so I keep a private place in the field, secreting a box in the ground, so I 
can take a drink when I don't feel well, just for medical purposes only." 
Uncle John, having taken his third drink of whisky, went over to the other side 
of the farm where the younger son was working and was treated in the same 
manner to his fourth drink. The prohibition farm had four private saloons, to 
be used for medical purposes only. 

Mr. BiRDSALL. Where was Uncle John from; was he from Mis- 
souri ? 

Mr. Bartholdt. I suppose he was from Missouri. He might have 
been from Iowa. 

Mr. LiTTLEFiELD. That story is located for convenienee in a great 
many places. 

Mr. Bartholdt. It is safe to say — and gentlemen in this room, if 
they were disposed to truthfully relate their own experiences, would 
bear out my assertion — that the same conditions prevail in nearly all 
prohibition States. And if this be so, why should it be the province 
of Congress to interfere? Why should the great national law-mak- 
ing body stoop to regulate the habits of the people and interfere in 
the affairs of the separate States which are perfectly competent to 
work out their own salvation ? 

Sumptuary legislation is odious at best; if undertaken by State 
legislatures it is a wrong and unjustifiable response to the appeals 
01 people who have formed a habit of minding everybody's business 
but their own, and if seriously considered by Congress it is a humili- 
ating spectacle and a perversion of the real functions of this greatest 
of all law-making bodies. 

C 8 8—06 15 
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What is the sum and substance of the arguments advanced by the 
prohibitionists, who alone advocate the passage of this measure? 
You have heard the same dingdong so often that it is hardly neces- 
sary to repeat it. The States should be permitted to carry out the 
objects of their laws. As it is, their broth is being spoiled bv ship- 
ments from the outside. How disgustingly hypocritical and unut- 
terly absurd in the light of actual conditions as I have described 
them ! But this is to play on the sensibilities and to catch the support 
of the states-rights man. 

Mr. LrrTLEFiELD. I suppose it is the individual instance to which 
you refer. Do you really seriously characterize, fgr instance, all 
people in my State in that manner ? Do you think that is quite a 
proper thing to do? 

Mr. Bartholdt. No; I do not; but I have heard from so many 
travelers in Maine that they can get all they want to drink ; in fact, I 
have the evidence of one to the effect that the very first question 
asked him upon arriving at a hotel in Portland, Me., was " What do 
you want? " They had a private closet with whisky in it 

Mr. LiTTLEFiELD. Everybody will have to concede that there is no 
kind of legislation that can absolutely stop the sale of intoxicating 
liquor 

Mr. Bartholdt. Unless you provide that the drinking of it shall 
b€ prohibited. 

Mr. LiTTLEFiELD. Thcu you could not stop it ; you could not elimi- 
nate it under any circumstances. But what I want to get at is this. 
Your assertion was pretty general. I was wondering whether you 
meant it to apply to the people in my State as a whole. The assertion 
has been made a great many times about the hypocrisy of the people 
who feel that this is the proper kind of legislation, and I wanted to 
know whether you wanted to apply that as a general thing to the 
pepple in my State. 

Mr. Bartholdt. I want to say that a great number of the people 
who are advocating the cause of prohibition are thoroughly sincere, 
and I will go even farther than that: I will say that it is desirable 
to limit as much as possible the use of liquor, but I do not believe 
in legislation trying to do that. I hold that there is another way of 
accomplishing that object, and that is to educate our boys to the true 
ideas of temperance. I believe that education alone can effect that. 
And I will cite an instance from my own personal experience. 
When I became 17 years of age, my father said to me : " Richard, if 
jou wish to take a drink, if you wish to smoke a cigar, the doctor 
having said you are now old enough to smoke, go and take it," and 
that fact prevented me from doing it; because it was open to me, 
and because I could reach it any time I wanted it, I didn't desire it. 

But this attempt that you are constantly engaged in, to suppress 
it by law, by the police power, and in every way possible, that course 
makes people desire it who otherwise would not desire it, or, in the 
language of Bob IngersoU, if the Mississippi River contained noth- 
ing but whisky, nobody would want whisky. In other words, it is a 
question of education, not a question of legislation. 

Mr. LiTTLEFiELD. I hopc Bob was nearer right on his theology 
than he was on that assertion. My only suggestion was this. I do 
not make it personal. I do not remember that anybody who has 
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been here urging this legislation has said anything unkind, or that 
in any way could be construed as a reflection on the people who op- 
pose the legislation — and there is an honest difference of opinion 
about it. At least nobody could charge me, I think, with having said 
anything unkind about the opponents of the legislation; but I have 
sat here in this committee room and heard over and over again these 
general, uniform charges of hypocrisy on the part of everybody who 
supported the legislation, and I did not think you would probably 
want to stand behind so broad and sweeping a charge as that. 

Mr. Bartholdt. Is it not natural that the people who come from 
the masses of the people and who are forming their opinions by what 
they read and see, is it not natural that they should form such opin- 
ions when they find that, for instance, in the matter of the canteen, 
nearly the whole House votes in favor of abolishing the canteen when 
they are satisfied — ^the members of Congress are satisfied — ^that the 
canteen is absolutely necessary to enforce discipline in the Army; 
when the unanimous sentiment of the men who run the Army of the 
United States is to the effect that the abolition of the canteen was the 
greatest outrage and the wrongest thing that has ever happened in 
connection wiUi the Army. 

Mr. Littlefield. I fundamentally disagree with you on both 
propositions 

Mr. Bartholdt. I know you do. 

Mr. LrrrLEFiELD (continuing:) And I am willing you should enter- 
tain your view, but I want to state that in my judgment I do not think 
file facts sustain the assertion you make, and I think that will wash 
out. Of course, I concede your right to entertain your view, but 
when you make that general assertion my judgment is that the facts 
do not begin to sustain you. 

Mr. Bartholdt. I was going to argue to show that it was quite 
natural to form the idea that there is hypocrisy involved in this case 
when we see men drinking who then go and vote the other way. 

Mr. Littlefield. I have no objection to their continuing the asser- 
tion under the circumstances, and I shall continue to treat them as 
politely as I have in the past. 

Mr. Bartholdt. I believe in practicing what you preach, and that 
gives us a right to charge hypocrisy 

Mr. Littlefield. I have no objections to their continuing the 
sweeping, broad assertion, if they want to, as I said. 

Mr. Bartholdt. And of course what I say about hypocrisy is im- 
personal altogether. I said that their argument is that the States 
should be permitted to carry but their laws. This is simply a play 
on the sensibilities, and to catch the support of the States-nghts man, 
How narrow the vision of these apostles of prohibition must be when 
they can not even see that the safety of the doctrine of States rights 
lies in the rejection instead of the passage of this bill. If you say, 
my Southern friends will allow the nation to supply the force which 
the State fails or refuses to exercise, though the Supreme Court 
says it is competent to exercise it, then I predict it is only a question 
of time when you will be entirely governed from Washington 
instead of from your State capitals. 

But you say no; in this case we want the national power to halt 
at our boundary lines in order to give full sway to the police power 
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of our State. Well and good, but don't you see that the supremacy 
of your police power would be more firmly established and better 
demonstrated by conquering the evil in spite of the concurrent opera- 
tion of the interstate-commerce law? The evil you complain of 
exists not because of a lack of State authority, but because of a failure 
to fully exercise it. 

One other point, Mr. Chairman, that I desire to submit to the calm 
<;onsideration of the committee. It has been argued here that the 
question of prohibition is not involved in this bill. Honestly, these 
people who make this assertion must take us for fools. The National 
Keform Bureau which, by the free use of the mails — I shall not now 
go into that — ^has worked up the artificial sentiment in favor of this 
measure, is what? It is the national prohibition lobby maintained 
here year in and year out to influence and intimidate Congressmen. 
No one but pronounced prohibitionists have appeared in favor of the 
bill, and no one but outspoken opponents of prohibition have ap- 
peared against it. But aside from that. The bill is intended to aid 
m the enforcement of prohibitory laws and to prop up the tottering 
system of prohibition wherever it is enforced. 

This is admitted by both sides alike to be its only object. To say, 
then, that the principle of prohibition is not involved is the same as 
if it were claimed that a bill fixing the rate of duty on imports had 
nothing to do with the tariff. You may put it on the mere technical 
ground of enabling the States to enforce their local laws. What 
feeble organisms these States have gradually become ! But you can 
not escape the responsibilities of passing on the merits or demerits of 
prohibition in taking action on this measure. There is absolutely no 
getting around the fact that the members of this committee or the 
House who vote for this bill go on record as favoring and sanctioning 
the principle of prohibition. Favorable action upon it will have the 
effect of injecting into national politics an issue which heretofore 
has been foreign to it, because never before in our history has Con- 
gress so directly dealt with this question, and it means the injection 
of the same issue into the campaign of every candidate for Congress. 

Mr. LiTTLEFiELD. WTiat is the reason they did not do the same 
thing when they passed the Wilson law? The Wilson law on its 
face was undoubtedly intended to do the same thing as this is, and 
until the Supreme Court held otherwise everybody thought it did. 

Mr. Bartholdt. I do not look upon it in that light at all. I think 
the Wilson law was right and the decision of the Supreme Court 
sustaining it was right. 

Mr. Littlefield. This bill undertakes to do this. Brother Bartholdt. 
It practically undertakes to put the legislation of the United States 
just where everybody reading the Wilson law supposed it was put 
until the Supreme Court of the Unitled States, with great ingenuity, 
discovered the other way. I defy any man that reads that law to sav 
he would not reach the conclusion that that law is meant to reach 
what it is intended this pending legislation should reach. Of course 
the Supreme CoiXrt reached another conclusion^ — in my judgment by 
a very artificial construction — ^but on its face this Wilson law meant 
exactly what this pending bill is meant to cover. Where was any 
disturbance created in the countrv by the passage of the Wilson law — 
political or otherwise ? I haven t heard of any. 
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Mr. Bartholdt. The Wilson law provided that no shipment of 
liquor could be seized before its delivery into the hands of the con- 
signee. 

Mr. LiTTLEFiELD. No ; it provided nothing of the kind. Here is 
what it provided. Here is what it says : 

That all fermented, distilled, or other intoxicating liquor or liquids trans- 
ported into any State or Territory or remaining therein for use, consumption, 
sale, or storage therein, shall upon arrival in such State or Territory be subject 
to the operation and effect of the laws of such State or Territory enacted in the; 
exercise of its police powers, to the same extent and in the same manner as 
though such liquids or liquors had been produced in such State or Territory, 
and shall not be exempt therefrom by reason of being introduced therein in 
original packages or otherwise. 

" Shall upon arrival," that is what the law said. The court said 
that thev did not arrive until they reached the consignee, and 
nobody breamed of that until the court so held. Now, where was 
the political disturbance that occurred in the country after the pas- 
sage of that law, containing that plain language ? 

Mr. Bartholdt. I want to call Mr. Littlefield's attention to the 
difference. The Wilson act was passed without the people being 
practically aware of it. They have now been aroused ; not oi^ly have 
they been aroused but they have become indignant at these constant 
attempts on the part of a certain element to restrict the personal 
liberty of citizens, and if nothing was said at the time that law was 
passed that is no evidence that there is not a very strong feeling in 
this country against this legislation. This feeling has aroused; we 
have to deal with it ; we will be confronted with it when we go home 
to our constituents. 

Mr. Henry. It was first presented in 1888 and was discussed at 
length. It then failed. They did not get it through for two years 
after that. In 1890 it was passed, and there were elaborate reports 
made by Senator George and other Senators on that proposition, 
and it was discussed very fully, I think you will find, if you will 
investigate that. 

Mr. LiTTLEFiELD. And after that the Supreme Court in Leisy v. 
Hardin surprised the legal minds of the world in their decision and 
overruled practically every decision of the Supreme Court on that 
subject that had been rendered up to that time. Of course, that does 
not militate one way or the other, except upon the question of the 
pronounced disturbance that is likely to take place in case this bill 
IS passed. 

Mr. Bartholdt. It exists now. 

Mr. LiTTLEFiELD. I grant you that there is more agitation about 
it now than there was then. 

Mr. Bartholdt. Of course, some of us may regard this disturb- 
ance as desirable, and for one I am not afraid of it. I am not 
afraid to meet the issue at home, but others may not feel quite so 
comfortably about 4t. 

Mr. LiTTLEFiELD. I do uot think anybody wants to make an un- 
necessary disturbance about anything. 

Mr. Bartholdt. Certain it is that this question will wipe out old 
party lines, and for whatever action is taken here or in the House the 
credit or blame will not be laid upon parties but upon individuals. 
Hence it will do for any part to play politics, for one to try and put 
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the other in a hole, for I know the temper of the people whose repre- 
sentatives you have heard here — and perhaps I am in a position to 
speak advisedly on this matter — their political action this fall and 
possibly in the future will not be determined by the Republican or 
Democratic label, but by the action which individual members will 
take on this bill. The National German- American Alliance is an 
organization with a membership of a million and a half voters from 
all parts of the country, and behind them stand numbers again as 
large. 

The alliance is not organized on political lines, but its members are 
ready to take independent political action. They have watched with 
rising indignation the tendency in our country to throttle personal 
liberty, and the subserviency of both parties to the illiberal and 
fanatical element and its unreasonable demands, and have come to 
the conclusion to assert their political rights in defense of their cher- 
ished ideals and irrespective of any other question which the two 
parties may bring up. And let me say further, Mr. Chairman, it is 
a mistake to suppose that this new party of personal liberty is actu- 
ated by any material interests. Aye, the supposition is an insult to 
the men who are engaged in what I regard as a purely ideal move- 
ment, a movement which has for its object the defense of American lib- 
erty and its well recognized guaranties of individual rights against the 
un-American, undemocratic, and fanatical attempts to tyrannize the 
majesty of the individual. 

It is also a mistake to suppose that the views which were exj)ressed 
here on this question were confined to Americans of German birth or 
descent, though it is true that the majority of those who appeared 
before you in opposition to this bill belonged to that element. Per- 
haps the German feels more stronglj^ on this question than others, 
because love of individual liberty is his national trait, and from this 
trait, let me add, parenthetically, has sprung all the liberty which is 
the blessing of the world to-day. Not from Rome do these ideas 
emanate, as some erroneously suppose, but from the forests of Ger- 
many. And it would be an insult to the American people if from 
the fact that the opposition to this bill was almost exclusively con- 
fined to (Germans here you were to draw the conclusion that it is 
really confined to them. 

There are millions of Americans who will vote right on this ques- 
tion when it is presented to them in its proper light, and I have so 
much confidence in the development along truly liberal and American 
lines of this country and its destiny as the lasting home of the free to 
be convinced that the spirit of intolerance and hypocrisy will vanish 
when once the banners of the friends of liberty are unfurled. 

I sincerely hope, Mr. Chairman and gentlemen, that no further 
action on this bill may be taken. 

The Chairman. Do you desire to be heard. Senator Thurston ? 

Mr. Thurston. I am merely an onlooker. I am general attorney 
for some of the express companies of the United Ifetates. I have not 
been asked to come here to say anything on this legislation, but possi- 
bly before you conclude your Ifiearings I might like to say a few words 
about some features of the Williams bill in regard to its constitution- 
ality, and also with respect to another feature of it, which, I think, 
should be amended in some minor respect if it should be reported. 

The Chairman. You are not ready this morning, as I understand ? 
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Mr. Thurston. No; I just came in from Pittsburg this morning, 
and I have no definite advice from my clients, and if I had anything 
to say I would prefer to say it at some other time. 

Mr. LiTTLEFiELD. The hearings are likely to be closed by Tuesday 
next. Will that suit your convenience ? 

Mr. Thurston. Oh, yes; if I should have. anything to say it will 
not exceed ten minutes. I don't know but what I could say what 
little I care to say right now. 

The Chairman, We will be glad to hear you, then. 

STATEMENT OF EX-SENATOR JOHN H. THTJESTON. 

Mr. Thurston. Mr. Chairman and gentlemen, I wish to say in 
advance that none of the express companies, so far as I know, desire 
to be represented before this committee in opposition to the proposed 
legislation. Their situation is not a pleasant one to themselves. 
They are common carriers, and in the absence of any legislation limit- 
ing their obligation to the shipping public they are undoubtedly 
obliged to take liquors the same as any other merchandise that is not 
under the ban of any general law of the land regulating interstate 
commerce; they are undoubtedly obliged to take it upon the same 
terms that they take other merchandise, and they would subject them- 
selves to damage suits of all sorts if they undertook to put in force 
any regulation which limited their duties as common carriers. 

And I may say here, while I can not speak for all the express com- 
panies of the country, I can say at least for one such company, that 
while legislation on this subject might somewhat interfere with their 
revenue — to what extent I do not know — that it might not be objec- 
tionable, for the reason that at the present time it is a very serious 
matter the situation they are placed in; their shipments in some of 
the States are seized and have been seized upon arrival at destination 
and before delivery, and they are already now confronted with a 
great deal of litigation from different parts of the country, a litiga- 
tion which they certainly do not solicit or invite. 

Referring to the Williams bill, however, that I wish to speak espe- 
cially upon. It seems to me in the first place that it is not a con- 
stitutional act. Until liquor is generallv placed by the law of the 
nation under some ban to distinguish it irom any other merchandise, 
the transportation of it is certainly not unlawful and the obligation 
to take it by the common carrier is exactly the same obligation that 
lies on the comimon carrier to take any other merchandise, at the point 
where it is shipped, from which it is shipped. 

Now, my judgment is — it may not be a mature judgment, but my 
judgment is — that it would be unconstitutional for Congress to single 
out any one article of merchandise that is not under the ban of the 
national law and provide that as to that one particular kind of mer- 
chandise the common carrier shall enforce a rule that it did not 
enforce as against any other merchandise received by it. That is, to 
deny them the ri^ht or really to compel them to enforce a rule that 
they must take shipments of liquor sent from a State where the traffic 
in liquor is legal and take it with a demand of prepayment of charges 
in advance; and I think that would be unconstitutional unless that 
same requirement was made as to every article of merchandise that 
they received and transported. 
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Mr. LiTTLEFiELD. What provision of the Constitution, in your judg- 
ment, does it contravene ? 

Mr. Thurston. I think it is class legislation. 

Mr. LiTTLEFiELD. Then that provision of the Constitution that pro- 
vides that every person is entitled to equal protection of the law — 
would it be under that?. 

Mr. Thurston. I think so. 

Mr. LiTTLEFiELD. That only applies to the States. That is found 
in the first section of the fourteenth amendment, which expressly 
provides that no State shall make or enforce anv law which shall 
abridge the privileges or immunities of citizens of the United States 
* * * nor deny to any person within its jurisdiction the equal 
protection of the laws. To be perfectly frank, I had not any doubt 
myself that that provision, applying to the Federal Government, was 
t/> be found in the Constitution ; it ought to be, but I can not find it. 
I only wanted to get your notion of it. 

Mr. Henry. Do you know of any decision or authority holding 
that liquor is not a legitimate article of commerce; don't they all 
hold that it is a legitimate article of commerce ? 

Mr. Thurston. There is no question about that. I don't Icnow but 
what Congress would have the right to pass laws making liquor con- 
traband; I don't know about that, it is doubtful in mj judgment, 
but in the absence of any national law a bottle of liquor in the State 
of New York sold there under the authority of law is undoubtedly a 
legitimate article of commerce; there is no question about that. 
That has been held repeatedly, and that is really a statement of first 
principles. 

Mr. LiTTLEFiELD. There is no doubt about that proposition. 

Mr. Thurston. And while I am not prepared to make a thorough 
constitutional argument here, I do think that there are provisions in 
the Constitution of the United States which would prohibit Con- 
gress — or perhaps I might say that there is no authority given Con- 
gress under the Constitution of the United States to discriminate 
and compel companies to discriminate in the terms and conditions 
upon which they shall receive and transport legitimate articles of 
commerce. It might be that as to dynamite, which would be dan- 
gerous along the line, they might make certain requirements as to the 
cars in which it should be transportied, or something of that sort, or 
anything that would be dangerous to the lives of people and might 
involve destruction of property, while the article was in process of 
transportation; but that rule would not apply merely to an article 
which a State might deem was injurious to the welfare of the people 
when it has arrived and applied to individual use. 

Mr. LiTTLEFiELD. Docs not the Champion case go pretty close to 
that ? That is the lottery ticket case. 

Mr. Thurston. Well, possibly it does, possibly it does. Now, 
speaking for myself a little further, I do not think that there is any 
real reason why a penal provision should be enacted against the trans- 
portation companies of the United States in regard to this transpor- 
tation of liquors. I think that the attention of Congress, if it is to 
be directed at all, should be along the line of permitting the States 
in whatever way you please, when shipments reach the States, to deal 
with the transported article and that the action should not be di- 
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reeled in a general way against the express companies by reason of 
their receiving and transporting goods of this character under the 
same terms and conditions that they do all other goods. Speaking 
at least for one express company, they would be entirely willing to- 
day, if they thought they could without legal liability, to put in 
force a rule exactly such as is provided for in this Williams bill, 
ihey would be more than willing. 

Mr. Brantley. I have a letter from the general counsel of one 
express company advising me that for two years his company has 
refused to handle liquors C. O. D. on his advice. 

Mr. Thurston. I presume that is trlie, but there are certain other 
companies whose legal advisers say to them, and I believe it is the 
law, that they can not refuse, they can not put in force an order of 
their own in regard to the terms and conditions on which they will 
receive one class of merchandise which in not dangerous along the 
line of transportation, which requires no other care, no other con- 
sideration than any other kind of merchandise, that they can not 
put into force a rule as applied to that which does not apply to all 
their shipments of merchandise without subjecting themselves to 
damage suits from the persons who desire to ship. 

Mr. LiTTLEFiELD. Does that go as far. Brother Thurston, as pre- 
venting them from insisting upon payment of the transportation 
charges in advance? 

Mr. Thurston. No; but I think they must make the same rule as 
to all, that is the only point. 

Mr. Palmer. Upon what principle is that theory grounded ? 

Mr. Thurston. It is the general ground of your railroad rate bill, 
the same conditions must be given by every common carrier to all 
shippers. 

Mr. Palmer. But they could say all shippers of whisky should pay 
their freight down and all shippers of other things could be trusted. 

Mr. Henry. Was it not expressly decided in the case of Bowman 
V, The Railroad that they must accept it as other goods ? 

Mr. Thurston. That case only decided the general principle that 
they must accept this merchandise the same as any other, but I think 
the broad rule of law laid down in that case goes to the full extent 
of saying that they can not discriminate in their methods of doing 
business on any ground of picking out an individual article of any 
kind and enforcing one rule as to that and not as to all classes of 
merchandise that they transport. 

. Mr. Br/ntley. Do not all common carriers classify the freight 
they are to handle? 

Mr. Thurston. Yes. 

Mr. Brantley. And one rate for one class and another rate for 
another class ? 

Mr. Thurston. But that does not go to a question of classification 
at all. A railroad company can classify a large district, and sepa- 
rate rates under a single classification ; they can in certain instances 
provide as to what kind of cars certain merchandise shall be shipped 
m. That is for the safety of transportation along the line. They 
can also provide as to how certain kinds of trade shall be done up. 

Mr. Clayton. Do they not require now on certain perishable goods 
shipped by express that the freight be prepaid ? 
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Mr. Thurston. Yes. 

Mr. Clayton. Could they not require that in the case of liquor 
as well ? 

Mr. Thurston. No ; that does not come under that rule. 

Mr. Clayton. What is the difference in principle ? 

Mr. Thurston. The difference in principle is this. You taJce a 
perishable article and transport it along a railroad line on a C. O. D. 
bill of lading, and the goods may not be in a condition so that the 
goods themselves would secure the railroad company in the collection 
of the bill. 

Mr. Clayton. Could not your company say then that it may sub- 
ject you to annoyance or seizure of the liquor when you take it into 
the prohibition State, and for that reason could not your companv 
make a rule requiring free payment on such shipments? 

Mr. Thurston. I do not think that would be an element that could 
be considered. I think the only question of classification and the 
only question as to the rules that must be laid down in respect to 
goods covers the mere matter of transportation; it begins when the 
goods are received and ends when the goods reach their destination, 
and I do not believe that it would be possible for them to adopt one 
inile with respect to this class of merchandise that they do not as to 
others. I think I can say with authority that some of the express 
companies would be entirely willing to-day to make such a rule as 
that if they thought they could do it legally and apply it only to this 
class of goods. 

Mr. Littlefield. I judge your companies would rather welcome 
the passage of this legislation, which proposes to authorize the States 
to exercise their own police powers withm their own borders. 

Mr. Thurston. I am not saying that, but I am not here objecting 
to the legislation at all. As a matter of fact, one of the great express 
companies at the time of the Louisiana Lottery, when it was a very 
profitable business for them to take the lottery tickets and transport 
them into different parts of the country, when it was held as a matter 
of law that they were required to take them (until Congress acted in 
the matter) , refused to take them. They did not subject themselves to 
any damage suits in that respect, for the reason, I suppose, and the 
only reason, that the lottery company in Louisiana did not care to go 
into court over the question of damages and make a disturbance over 
the affair. 

Mr. Littlefield. They took the hazard of possible suits? 

Mr. Thurston. They took the hazard of suits, yes; anc^they did it 
because they were in harmony with the sentiment of the country at 
large on the question of lotteries. And I am not here now even ob- 
jecting to the Williams bill, except as I want to see that whatever 
legislation is enacted will thoroughly protect these express companies 
when it comes to being enforced, and, as I said, I do not see whyi 
they should be treated as if they were doing wrong or were proposing 
to do wrong, and be made the subject by this legislation of prosecu- 
tion in case they did not happen in all instances to strictly comply 
with the law. 

And another suggestion I was about to make as to the language of 
this bill. The first section, that express companies and other common 
carriers are prohibited from importing into the United States from 
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any foreign country. Now, I call your attention to that language, 
and I ask you as to whether that is not a general prohibition, not 
limited by the after clause of the act with respect to liquor trans- 
ported from one State into certain sections of another State; whether 
the bill as it now stands, as it is drawn, if that is not in the first place, 
standing separately and distinctly by itself, an absolute prohibition 
from the importation into the United States from any foreign country 
of any liquors on a C. O. D. basis ; and if the bill be reported I woulS 
suggest a very careful inspection of the language of the first section 
and an amendment, if you deem it necessary, so as to make it very 
clear that you do not lay down any general prohibition against a 
C. O. D. shipment from a foreign country into the United States. 

Mr. Palmer. That is what it looks like; there is no doubt about 
that being the construction now. 

Mr. Henry. Yes ; I do not think there is any doubt about that. 

Mr. Thurston. I do not know that that affects the express com- 
panies, but if that is what is intended, as a public-spirited citizen I 
should think that was very unwise legislation. 

Now, the only point I desire to suggest is this. Here is an absolute 
prohibition, and a penalty attached for its ^dolation for transporting 
C. O. D. any spirituous, vinous, or malt liquors from one part of a 
State into a section of another State where it runs in conflict with cer- 
tain laws. I think at least that that provision should be modified 
along the same lines as the general legislation of the different Stat.es 
is, and as the legislation of the District of Columbia is in regard to, 
the sale of liquor to minors. There ought to be some such word as 
" knowingly," because without it shippers of liquor can put up liquors 
imder all sorts of forms and under some other classification, and the 
common carrier can not open it; the common carrier does not know 
what it is taking, the agent at the receiving station can not go into a 
process of inquiry and cross-examination of the man who brings his 
package in there ; brings a box there. 

It is marked one thing and it may contain any other thing. The 
common carrier doesn't know it and can not know it, the employee of 
the common carrier doesn't know it, the man receiving it does not 
know it, the employees engaged in transporting it do not know it 
and the man delivering it to the consignee does not know what it is, 
and the company ought not to be held liable penally for unknowingly 
violating a statute of this kind. It is like the case of selling to 
minors. You can not tell when a young man comes into a liquor 

Elace whether he is 20 years of age or whether he is 22 years of age ; 
e may look anything. A man 25 may not look over 18 or a young 
man 18 may look 25, and if appearances are such that the liquor 
is sold in the honest belief or in the absence of any contrary proof 
that the young man is 21 years of age it has never been the policy 
of thjB law to inflict a penalty under circumstances like that on a 
man who acts with apparent honesty and with the purpose to abide 
by the law ; and so I say here there would be no question and nobody 
will anticipate that there will be any question 

Mr. TiRRELL. That is not the law in Massachusetts. 

Mr. Thurston. Possibly not. 

Mr. TjRRELL. And never has been. 

Mr. Thurston. Possibly not; it is a law of Congress that you have 
enacted for the District oi Columbia. 
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Mr. TiRRELL. The Massachusetts law makes it incumbent upon the 
seller to know about it ; he takes his chances. 

Mr. Thurston. Well, I am not arguing that in that particular 
case, that that law of yours is not a wise one, because you are engaged 
in a matter there that affects the whole moral welfare of the com- 
munity — ^selling liquor to a minor — and in this case the express com- 
panies do not even have the opportunity that the liquor dealer has to 
inspect the article or to investigate ; they can not stop and investigate 
as to the contents of a package, it would be utterly impossible and 
nobody will believe, I think, for a single moment that they will seek 
to evade the law, if the law should be enacted, by taking shipments 
so disguised with any knowledge on their part that they are dis- 
^ised, and I don't think that this law should be made so drastic as it 
IS now drawn in that respect. 

Mr. Palmer. Publicity is very -fashionable nowadays. How 
would it do to put in a provision that every fellow who ships a box 
of liquor should put on the outside what is in it ? 

Mr. Thurston. Now you are getting down to business. I think 
that might be a good idea, and none of the express companies so far 
as I know would object to your making it a penal offense or a mis- 
demeanor for a man to ship liquor disguised and marked something 
else. 

Mr. Pearre. Not being permitted to examine the package at all 

when it is delivered to them, would it not destroy the effect of the 

. law entirely if the word " knowingly " were put in ; in other words, 

could not the shipper of whisky take advantage of such a provision 

in the law — " knowingly " — ^to nullify the law ? 

Mr. Thurston. As Mr. Palmer says, it might be well to compel the 
shipper to designate what a shipment is. 

Mr. Palmer. The complaint is that the express companies ship 
a hundred jugs of liquor to John Smith or Richard Roe or dnybody 
olse at some station in Iowa, and then let their agent sell it to anybody 
who is willing to pay the charges on it; that is what the express 
companies are doing, and in that way every agent who does that is 
a retail liquor dealer. 

Mr. Clayton. Will you let me read a letter sent to Mr. Hepburn 
of Iowa a few days ago? 

Mr. Thurston. Certainly. 

Mr. Clayton. The letter is addressed to Mr. Hepburn and is dated 
Sylvan Grove, Kans., February 26, 1906. 

Sylvan Grove, Kans , February 2G, 1906, 
Hon. Hepburn, M. C, 

Washington, D. C. 
Dear Sir : Inclosed find some literature and propo?*lt}on sent me by a Kansas 
€ity, Mo., whisky firm. This is only one of many such propositions I have re- 
ceived to serve the liquor interetss. Every effort is made by these concerns to 
defeat the purpose of our prohibition laws. The people here deejn the Hepbum- 
DoUiver bill to eliminate the C. O. D. liquor traffic from prohibition States of 
utmost importance, and I would urge that no stone be left unturned to accom- 
plish its passage. 

Yours, truly, E. L. Blomberg, Agent. 
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Associated Independent Distillers 

AND Wine Growers of America, 
Kansas City^ Mo.^ February 7, 1906. 
Mr. E. L. Blomberg, 

Sylvan Grove ^ Kans. 

Dear Sir: Some weeks ago we wrote you asking whether or not 
you would be interested in a proposition we wished to make you 
whereby you could greatly increase your income, and which would in 
no way interfere with your position. We inclosed you a postal card 
for reply. We received the postal very promptlv, stating that you 
were interested and would be pleased to hear from us. We took 
great pleasure in submitting same to you, but have as yet failed to 
receive a reply as to whether or not you cared to accept it, although 
we have written you several letters asking you to kindly advise us of 
your decision. 

We can not believe that you would pass up an opportunity of this 
kind, and are writing you to-day asking that you again consider our 
proposition. Consider it carefully, and you will note that we are 
not asking you to do anything that in any way infringes upon your 
duties as express agent. All we ask is that you kindly furnish us 
with the names of parties who are, or have been, receiving shipments 
of whisky through your office. We will then write these parties 
letters, sending them our circulars, which contain some excellent 
offers, and request that they give us the pleasure of* sending them a 
trial order. Of the business we receive in this manner you receive 
a benefit, for, as stated in our former communications to you, we will 
make you a present of 50 cents for each package delivered. 

Remember, we are not paying you a commission for making de- 
livery of our goods, but are merely making you a present to show our 
appreciation of your efforts in our behalf in seeing that our goods 
are delivered promptly to the man to whom they are shipped. 

Some express agents have received as high as $150 in one month. 
We submitted our proposition to another agent at the time we sub- 
mitted it to you, who accepted same and immediately sent us a large 
list of names. We wrote these parties and were able to secure a great 
deal of business from them, and last month we had the pleasure of 
sending this agent $117.50. You may not be able to do this much 
business in one month, as the traffic in our line of business may not 
be so great through your office, but it makes no difference how small 
it may be. Can you afford to throw it away ? 

Thanking you in advance for a favorable reply, we beg to remain,' 
Yours, very truly, 

M. Calman, President. 



Confidential. 

We have assisted several hundred express agents to materiaUy increase 
their monthly income, and we can and will increase yours without taking any 
of your tfme and without any interference with your regular duties. Now, 
will you let us? 

OUR PBOPOSITION. 

We will give you 50 cents on every package of our goods which passes 
through, your office — not for one month, but for as long a time as you care to 
act as our agent. We don't ask or want you to solicit orders for us. All 
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we want is to secure your cooperation in the execution of a plan by which we 
expect to produce results in the way of new customers. We want new business 
in your locality, and we have come to you with our proposition for the reason 
that we realize we can turn the information in your possession into dollars 
and cents for ourselves and for you. 

THE NAMES OF WHISKY BUTEBS. 

You know the name of every man who buys our kind of goods away from 
liome. It all has to pass through your hands. This business is going through 
your office now without returning you one cent, and, whether you believe in 
the whisky business or not, you can not stop the importation of " wet goods " 
into your community; moreover, you are under obligations to your company, 
because of your position, to make the same delivery of such packages as you 
do of other express. 

Now, we want to get some of this business (and we will get it if you will 
lielp us), and we are willing and anxious to pay you 50 cents for every pack- 
age which we ship to your station C. O. D., and which is taken out by the 
consignee. What we want you to do is this: Send us a list of the names of 
all the people who have had a whisky shipment during the past year, or as 
many as you can, and we will endeavor to get these people as customers. 

WE WILL SEND A SAMPLE FBEE. 

• 

To all of the p^ple whose names you present us with we will make them a 
proposition to send them a good-sized sample bottle of our goods free. We be- 
lieve that the larger per cent of these people will send for the free sample, and 
after they have tried our goods we don't think we will have any difficulty in 
making them permanent customers. Our goods are far superior to any being 
sold by other hou^^ from 20 to 30 per cent higher in price. We know this to 
be true. At any rate, we are willing to risk sending a sample free in the hope 
of getting their business. We would not do this if we did not have perfect 
faith in our product. 

YOUB PBOFIT. 

Your profit will be commensurate with the amount of business we get from 
parties whose names you send us. Upon every shipment you get 50 cents. You 
do not have to risk to our honesty to get your money or wait upon our pleasure 
to send it to you. We will permit you to make out a new C. O. D. wrapper on each 
shipment for the amount specified therein, less your commission ; or we will send 
to you some coupons like the inclosed, which we will accept for the amount of 
your commission with the balance of the returns, or we will send your com* 
mission at the end of the week or the month by draft or registered letter, 
whichever way suits you. 

IN CONCLUSION. 

Now, you know how much business is going through your office. How much 
would it amount to in a year if on the greater portion of it you were getting 50 
cents a shipment? Run over your books and figure this up and you will be 
surprised to see what it will amount to. We have one agent who delivered 
1,500 packages last year. Think what this meant to him. And he was doing 
no more than was required of him l^y his company or what he would have 
done without any understanding with us. Our plan does not conflict with any 
rule or regulation of your company, and you are not violating any law of the 
land. 

Te want to make you money. We will make you money; just give us a 
chance. Send us the names; leave us to get the business and increase your 
income. 

Associated Independent Distillebs 

AND Wine Gbowebs of Amebica. 

M. Calman, President 

Mr. Clayton (continuing). That is the business that is complained 
of and that is the business that Mr. Williams apparently seeks to 
break up by the bill he has introduced; and it is not legitimate 
business. 
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Mr. Thurston. I have no doubt about the right purpose of this 
bill, and business people who would undertake to make such arrange- 
ments with agents of express companies are engaged in a very 
vicious practice; and I think it would go without saying that if an 
express company or one of the railroad companies in the United 
States discovered that one of their agents was engaged in anything 
of that sort he would not keep his place two minutes. 

I don't think there is an express company in the country that 
would tolerate any action of that sort on the part of their agents, 
and they are not soliciting this business, and they are not objecting 
to any just and fair regulation of it as in your wisdom is right and 
will accomplish the moral purpose of your legislation; but if any- 
body is gomg to be penalized it at least ought to be the man who 
ships liquor in a package under a false designation and in such a 
package that the express company where it is received or where it 
is delivered can not ascertain what is in it, the only evidence of 
what it is being shown by the bill of lading. If it were otherwise 
they would have to adopt a rule that they would have to open every 
box of merchandise that was shipped and examine the contents 
before they would accept it. 

Mr. Pearre. Have you examined the Hepburn bill ? 

Mr. Thurston. Yes. 

Mr. Pearre. Do you present any objections to that bill? 

Mr. Thurston. I have no personal objection to that bill and I 
do not know of any interest that I represent that has any. I am 
not authorized to say that anybody I represent is in favor of that 
bill, simply because it has not been so stated to me. 

Mr. Pearre. But you are not offering any opposition to it ? 

Mr. Thurston. No, sir; I am not offering any opposition to it at 
all. 

Mr. Clayton. Calling j'^our attention to the so-called Hepburn- 
Dolliver bill as amended and as reported favorably from this com- 
mittee last session — do you remember that bill ? 

Mr. Thurston. No. 

Mr. Clayton. It is pretty much the same as the, present Hepburn 
bill, except that it had an amendment to it which seems to be omitted 
from this bill. When you get through with your testimony I will 
get you to read it, and then recall you. It has section 2 that I believe 
was omitted from this bill 

Sec. 2. That all corporations or persons engaged in interstate commerce 
shall, as to any shipment or transportation of fermented, distilled, or other 
intoxicating liquors or liquids, be subject to all laws and police regulations 
with reference to such liquors or liquids, or the shipment or the transportation 
thereof, of the State or Territory in which the place of destination is situated, 
and shall not be exempt therefrom by reason of such liquors or liquids being 
introduced therein in original packages or otherwise; but nothing in this act 
shall be construed to authorize a State or Territory to control or in anywise 
interfere with the transportation of liquors intended for shipment entirely 
through such a State or Territory and not intended for delivery therein, or 
to control, or in anywise to interfere with the delivery in the State or Terri- 
tory of any bona fide interstate commerce shipment of liquor or liquids in- 
tended solely for the personal use of the original consignee, and not intended 
for sale in said State or Territory in violation of the laws thereof. 

Mr. Thurston. That last part being the amendment? 
Mr. Clayton. Yes, sir. 



240 COMMERCE BETWEEN THE SEVERAL. STATES, ETC, 

Mr. Thurston. All I can say about that is that if I lived in a pro- 
hibition State I should be very elad to have that amendment. 

Mr. Clayton. You have read the case of Vance v. Vandercook — 
you are familiar with that? 

Mr. Thurston. I do not care to discuss the general policy of this 
legislation. I believe myself in the right of States, as far as they 
can, taking care of their own local conditions; I have never indi- 
vidually been in favor of prohibition, and have fought that issue out 
in my State, but I have always been in favor of the strictest regula- 
tion of the liquor traffic and local option, each community deciding 
for itself and its own people as to what they will do as to the sale of 
liquor. 

Mr. Brantley. I would like to ask you if your attention has been 
called to another bill, 16479 — one that I introduced — ^that also affects 
express companies? 

Mr. Thurston. No; it has not. 

Mr. Clayton. That is intended to meet the evil, to divorce the 
transportation from the sale of liquor. 

Mr. Brantley. To let the State control the matter of selling it. 

Mr. Thurston. I would like to look at that a little before I would 
express my views on that. 

Mr. Brantley. I would be glad if you would. In most of the 
States the courts held that the place of delivery is the place of sale ; 
of course, the United States Supreme Court differs with that. 

Mr. Thurston. Yes; it differs in regard to this special subject on 
that line. 

I do not know of any further views I can suggest. As I said 
before, I want it distinctly understood that there are no clients of 
mine who are objecting to general legislation such as you may deem 
it wis^ to effectuate, the purpose you are seeking to accomplish. We 
would only like to be protected constitutionally and legally and not 
be subjected to any severe burdens or penalties under any legislation 
for the commission of anything which we might do without having 
the power to protect ourselves. 

Mr. BiRDSALL. I wanted to get your objection from the constitu- 
tional point clearly in my mind. If I understand your position, 
your objections are substantially these: That an express company, 
like a railroad company, being a common carrier, when it offers its 
services to the public, offers it to all upon equal terms, and every 
individual has impliedly a right to this service upon the same terms? 

Mr. Thurston. That is it. 

Mr. BiRDSALL. And as it would be incompetent for the express 
company to make one rule to govern one individual and another rule 
to govern another individual, on the same basis likewise it would be 
unconstitutional for Congress to make that distinction. 

Mr. Thurston. That is it. 

Mr. BiRDSAiiL. It goes rather to the right of the individual than to 
the right of the common carrier. 

Mr. Thurston. And my proposition illustrating that is that by 
rules and regulations of classification or directing the manner in 
which goods shall be carried and how they shall be boxed or pro- 
tected or presented, and all rules and regulations of that sort, are only 
based upon the right of the common carrier to protect life and prop- 
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erty and to secure its own convenience in the matter of the transporta- 
tion itself, and no such classification and no such regulation could be 
based upon conditions that exist outside with which the common car- 
rier is not connected, and with which the transportation itself is not 
connected. 

There being a prohibition community toward which a shipment of 
liquor was directed, that outside situa'tion would not and could not 
justify the carrier in making a rule or in legislation compelling him 
to make a rule of a different kind with respect to one class of merchan- 
dise than he would as to another, 

. Mr. Clayton. May I not ask you there, do you not think Congress 
has already by the passage oi the Wilson law singled out and put in a 
class by itself intoxicating liquors ; do you not think that the decisions 
rendered under the Wilson law recognized the right of Congress to 
single out intoxicating liquors and put them in a distinct class by 
themselves and to prescribe separate regulations for the transporta- 
tion of such merchandise ? 

Mr. Thurston. No ; I do not think it is to such an extent, I think 
the onlv extent of the decision of the Supreme Court is that Congress 
can make an article when it reaches a State subject to the laws of the 
State, and of course, when that article reaches the State it can make 
the conmion carrier from that point on in handling that shipment 
subject to the laws of that State. 

Mr. Clayton. Has not Congress singled out and put in a class by 
itself the transportation of cattle so as to prevent the spread of 
pneumonia or the tick fever, for example? 

Mr. Thurston. Undoubtedly. 

Mr. Clayton. It has singled out that article. 

Mr. Thurston. Unquestionably. 

Mr. Clayton. Now then, is it not competent for Congress to single 
out and legislate in regard to intoxicating liquors? 

Mr. Thurston. I do not think so as far as the common carrier is 
concerned. In regard to the cattle, it is done because the cattle trans- 
portation — not the ultimate use of the cattle but the transportation 
itself — is dangerous to the public welfare, the public health, or rather 
to other cattle. 

Now, if there was anything in these liquors that could blow up on 
the way, or could hurt anybodj while they were being transported, 
or would affect the moral condition of a community while they were 
on the cars. Congress could make any kind of a regulation it pleased ; 
but here you are trying to make a regulation as to transportation 
simply because when these liquors arrive at their ultimate destina- 
tion they may, in the use individuals make of them, become danger- 
ous to the public welfare, and I do not think that would be a ground 
that would justify that. 

Mr. Clayton. No; I hardly think you state it fairfy. The Hep- 
bum-DoUiver bill, as reported at the last session of Congress, was 
intended to be a regulation of interstate commerce, and its constitu- 
tionality was based upon that and not with reference to any prohi- 
bition laws of any particular community. It was intended solely in 
furtherance of the power of Congress to regulate interstate commerce, 
and do you not think that Congress has a right to regulate the trans- 
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portation of intoxicating liquors as a class by themselves and to pre- 
scribe the rules under which they may be regulated in the transporta- 
tion by the carrier ? 

Mr. Thurston. In my judgment I do not believe it has. I am 

Eointing this question out to you, not because of the fact that I stand 
ere opposing legislation on that subject, but because, if legislation 
is to be enacted, my people want legislation that they can stand on; 
it is for their protection ; it is not because we oppose anything. We 
only want you gentl-emen to be very sure, and it you require that we 
shall make a different regulation with respect to these shipments, to 
other shipments, that you are putting us on safe constitutional 
grounds where we can stand; we do not want trouble and litigation 
following the law. 

Mr. Clayton. You do not think Congress can require the express 
company, then, to collect in advance its charges for the shipment of 
intoxicating liquors from one State to another ? 

Mr. Thurston. I doubt it seriously. 

Mr. Clayton. You do not think that would be a regulation of com- 
merce authorized by the Constitution ? 

Mr. Thurston. I think it would be this. You have the basic foun- 
dation for your legislation ^ this is interstate transportation, and you 
can regulate it so long as your regulations do not discriminate as 
between shippers. You can not require that the one man shall require 
more than another for his shipment, and I do not think that there 
is any basis on which you can say that a box of dry goods, the trans- 
portation of which, the manufacturers of which, the sale of which, 
is legal in New York, can be sent by a carrier C. O. D., and prohibit 
a box containing liquors, which is at the point of shipment legal in 
its manufacture, and in its sale, and in its shipment, from being sent 
the same way. 

Mr. Henry. I think the South Carolina case throws great light on 
the proposition you made. In that clase they declared the law uncon- 
stitutional because it discriminated against wines and liquors from 
other States, and in that case they held that it was a constitutional 
right that a man had to ship liquors or wines into South Carolina, 
from California or any other State, for his own use and consumption, 
but not for sale, and that that right could not be abridged by the State 
or Congress, and that South Carolina could not discriminate against 
this article of interstate commerce. I think that strengthens your 
position very greatly. 

Mr. Thurston. I think some of my people would be entirely will- 
ing to-day, perhaps more than willing, to put it in there voluntarily, 
but they do not believe they can, and they are very much afraid that 
Congress has no basis on which to enact that legislation. 

Mr. Henry. I do not believe it can myself. 

Mr. Thurston. Thank you, gentlemen, for your attention. 

(Thereupon,' at 12 o'clock, the committee took a recess until 2 
o'clock p. m.) . 
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Committee on the Judiciary, 

House of Representatives, 
Washington, D. C, March 20, 1906. 

The committee met this day at 11 o'clock a. m., Hon. John J. 
Jenkins in the chair. 

The Chairman. The committee will come to order. Is there anj 
gentleman present who desires to proceed with the argument this 
morning? I am very sorry we have had to delay these matters, but 
we have been waiting until we would have more members of the com- 
mittee here. 

Representative Webber. Is this the Littlefield bill this morning, 
Mr. Chairman ? 

The Chairman. It includes everything on the same subject — ^Mr. 
Williams' bill, and the Hepburn-DoUiver bill, and the Littlefield bill. 

Mr. Webber. I would like to be heard a few moments on the Little- 
field bill. 

The Chairman. We would be glad to hear you now, Mr. Webber. 

STATEMENT OF HON. AMOS R. WEBBER, A REPRESENTATIVE 

FROM OHIO. 

Mr. Webber. I do not presume to instruct this committee, made up 
largely, as it is, of lawyers of experience in the law, as to what th« 
law is, nor do I presume to instruct you relative to the facts. But 
I do want to offer my influence, what little there may be of it, and 
my testimony in behalf of the measure. 

The world is progressing. It should be, and no doubt is, light 
that we are after, and not heat. We should all be willing to listen 
one to the other, in the light of past and present events and sur- 
roundings, to see whether or not this legislation would be just under 
the principle of the greatest good to the greatest number. 

Now, if I understand the Littlefield bill correctly, its object is to 
remove an evil which has grown out of the fact that there is no law 
against common carriers, carrying on interstate-commerce business, 
which prevents them from carrying into any State or Territory in- 
toxicating liquors, and the State or Territory that has laws that are 
against the traffic finds itself crippled continually by these clandestine 
shipments that are made to private individuals. 

Now, I take the position that we have long since passed the ques- 
tion whether liquor is an evil or not, whether the liquor traffic is evil 
or not. It is conceded by the people as a mass to be an evil, and has 
been adjudicated by the courts as such. I know out in Ohio I have 
gone carefully over the decisions several times, and I have found that 
all the legislation, drastic as it may have appeared on its face at the 
time, against the sale and the furnishing of intoxicants has been up- 
held by our Supreme Court, and always on the ground, ever on the 
ground, that it is an evil, and any legislation that will cripple the 
evil should be upheld under the constitution of the State. 

Now, if this committee think that the shipping of intoxicants into 
the States and Territories in the manner that it is carried on is an evil 
to the Commonwealth, and that this provision, this Littlefield bill, 
will correct that evil, at least within a reasonable measure, why 
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should it not be enacted into law ? Why should any State or Terri- 
tory be crippled in its efforts to suppress an evil when the Congress 
of the United States, having control of interstate commerce, has the 
power to correct it? 

If the liquor traffic were not an evil, if it were a legitimate busi- 
ness, if it were for the common weal of the country, I would be 
against this bill. But I am in favor of this bill, because that traffic 
is an evil, and this bill seeks to remedy it, and in my humble judgment 
it would remedy it. 

The people in my State, I believe, four-fifths of the voters of Ohio, 
if they had the opportunity to express themselves on a provision of 
this character, would say, " Enact this into law," and I take it that 
Ohio is at least an average State in the Union as regards intelligence. 
It is getting to be one of the older States. It has in it eastern people, 
and it has in it those who gave people to the West. 

I trust, gentlemen, and I know and believe you will give this 
measure that consideration that men of heart and judgment and 
conscience, men who are fearless desire to give to every piece of 
legislation that comes before this committee. 

I thank you for your attention. 

The Chairman. Mr. Boutell, do you desire to occupy any time now ? 

Eepresentative Boutell. Yes. 

STATEMENT OF HON. HENEY S. BOUTELL, A EEPRESENTATIVE 

FEOM ILLINOIS. 

Mr. Boutell. Mr. Chairman and gentlemen of the committee, I 
wish, in the first place, to thank the committee for their kindness 
and courtesy in giving me this opportunity to appear before them. 
I did not know until two weeks ago yesterday that the bills which 
you have under consideration were likely to be reported, and there- 
fore, although opposed to these measures, I did not ask for an oppor- 
tunity to be heard. 

I remember one of our colleagues in a former Congress telling me 
that he carried on his campai^ partly by a unique method, at least 
to me, of sending out our familiar gallery cards to all the registered 
voters in his district. I suggested to him that he might find that a 
little embarassing. " No," he said, "it simply conveyed to them in 
a tangible form my willingness and pleasure to see them here," 
although he never expected that any great portion of his 40,00)0 
voters would come here and sit in the gallery. 

In the same way we all know, and we can speak very frankly 
about it among ourselves, that there are a great many measures intro- 
duced in the House — something over seventeen thousand have already 
been introduced in this session — which it is not designed should ever 
be acted upon. Those who introduced them express through these 
measures their approval of the objects sought to be attained. And 
so with these measures here. I did not suppose that any one of 
them would be considered or reported by this committee. 

One of these bills, the bill introduced by Mr. Williams, is a bill 
that had previouslv been before the Ways and Means Committee. 

Mr. Palmer. I nope you do not mean to infer that Brother Lit- 
tlefield introduced his bill as a gallery play, do you ? 
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Mr. BouTELL. I did not refer specifically to his bill. But inas- 
much as the gentleman from Pennsylvania asks the question, let 
me say I have in mind a bill introduced in two Congresses for the 
repayment of some sixty million dollars of a certain tax levied and 
collected and expended some forty or fifty years ago. I have no 
doubt the object to be attained by that measure is a popular object 
in the district represented by the gentleman who introduced that 
measure. It has never been reported and never argued, and I pre- 
sume it never will be. 

Mr. LiTTLEFiELD. I wiU relieve the gentleman from any embar- 
rassment, so far as the Littlefield bill is concerned. It was introduced 
in order that it should be reported, if it can be. I wish to see it en- 
acted into law later, if it can be. 

Mr. BouTELL. I have no desire to speak on the constitutionality 
or unconstitutionality of anv of these measures, and I have in mind 
House bill 13856, introduced by Mr. Williams, and House bill 3159, 
known as the " Hepburn bill," and House bill 13655, introduced by 
Mr. Littlefield, and House bill 16479, introduced by Mr. Brantley. 

Now, gentlemen, I will not occupy your time in discussing the 
constitutionality or unconstitutionality of any one of these measures 
if they should be enacted into law, for various reasons. I know, in 
the first place, and I take it for granted, after this lapse of time and 
at the close of the hearings, that this question has already been dis- 
cussed exhaustively, and there are no gentlemen in the House and in 
the country who are better able to pass upon the constitutionality of 
this bill than the members of this committee ; and in the second place 
there is this further consideration, that when we attack a measure 
in the way of opposition on the ground of its unconstitutionality 
those who are advocating the measure by convincing themselves of its 
constitutionality thereby convince themselves of the wisdom of pass- 
ing it; and so I will concede, in the little I have to say, for the pur- 
poses of argument, that these bills, if enacted into law, would pass 
the scrutiny of the Supreme Court. 

I only wish to say this in passing, as the great Grotius said, that 
even while justice does not require us to spare the lives of those taken 
in war, it is often required by goodness and magnanimity and mercy ; 
and so it is in our legislative body, that even where a bill is not 
unconstitutional, there are considerations of sound policy which 
should prevent its passage. 

Neither will I enter, gentlemen, into any discussion of the liquor 
question, so called, or of the wisdom or unwisdom of prohibitive, or, 
as somebody has coined a new word, deprivative, legislation, in pre- 
venting intemperance. I would, however, siniply say this in passing 
upon that question — and I do not know that I am justified in delay- 
ing even for that — that I have in my hand a copy of the Staats- 
Zeitung, a great morning paper published in Chicago, of March 13, 
in which the leading editorial is an editorial commendatory of the 
attitude of Miss Phoebe Cousins, the noble-minded and philanthropic 
womaii, in being taken on a sick bed before the New York legisla- 
ture to oppose a prohibition measure, so called, pending there, as not 
being in the direct interest of temperance. 

Again, I find in the Chicago Tribune of March 18, under a London 
date line of March 17, a dispatch concerning the great activity in 
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London in the consideration of curing the evils of intemperance ; and 
both in Great Britain and, more especially, in Germany and France 
and Switzerland they are approaching this subject in a much more 
scientific spirit than we are here. In this London dispatch there is 
given an account of the methods adopted by certain Episcopal and 
Wesleyan clergymen in turning the minds of their parishioners from 
drink, and in the arguments made by distinguished scientists along 
that same line the declaration is made that in curing the drink habit 
we must bear in mind the fact that Nature abhors a vacuum, and it is 
not merely by deprivative legislation that we cure the terrible evils 
of intemperance, out by substituting something else for it. Here is 
the dispatch : 

[By cable to the Chicago Tribune.] 

London, March 17, 

Dr. Emil Reich, who just now is giving a series of lectures at Claridge's Hotel 
on Plato's philosophy, appears to be in agreement in his views on drunkenness 
and its prevention with the Rev. Stanley Parker, Wesleyan pastor at Plumstead. 

Doctor Parker has gone one better than the Rev. Dr. Samuel Thackeray, who 
has taken over the Fish and Eels Inn at Hoddle^ton with a view of reforming the 
drunkard. Doctor Parker has organized a brass band, which he marches through 
Plumstead in the evenings in an endeavor to induce half drunl^en people away 
from public houses to an impromptu sing-song in the townhall, and, what is 
more, he is succeeding. 

Publicans laughed at first, but now are angry, and one night Doctor Parker 
was treated to a drenrfiing with a bxicket of beer, but that did not dampen the 
ardor of the little pastor. He doesn't try to preach to his audience in their half 
drunken state when he gets them together. He simply tells them to sing what 
they like. 

VISIONS OF A MEBRY NIOHT. 

The result may be better imagined than described, but in the morning they 
have a distant impression of having spent a merry evening, and so they come 
again, and that is just Emil Reich's theory, too, for the prevention of drunken- 
ness, for here is what he said in a lecture the other evening : 

" Can you imagine that the signing of a bit of paper pledge will curb human 
])assion? What do men drink for? Why do they drink so much, especially of 
the wretched stuff consumed by the ordinary drinker? I'll tell you. It is want 
of amusement. Between the amount of amusement given to a nation and the 
quantity of drink consumed by that nation there is a clear, almost fixed rela- 
tion. France seldom drinks to drunkenness, but has plenty of amusement. 
When will these temperance and teetotal people learn that their efforts to 
suppress drink by methods they adopt are futile? 

PRACTICAL FOES OF DRINK. 

" The bicycle probably is the greatest foe of the drink traffic. It has accom- 
plished infinitely more than all the talk of the teetotaler and far more sanely 
and beneficially. Open your theaters on Sunday to people, encourage cycling, 
the love of the theater, the love of amusement, and the occupation of temper- 
ance and teetotal orators is gone. Take away a glass of drink from a man and 
he'll get another. If he can't get that he will resort to opium." 

Then, with a twinkle in his eye, the lecturer created laughter by adding, " Or, 
what's ten times worse, tea, because the passion is from within, and counterac- 
tives of a deprivative order will never do. They always have failed us. Gov- 
ernment statistics show beyond cavil that the number of murderers among 
teetotalers is far greater than among even confirmed drunkards. Some people 
ascribe all crime to drink. I agree with them if you make that drink water." 

Mr. LiTTLEFiELD. I supposc, Brother Boutell, that that is in face 
of the fact that the German army, when it is called upon to show 
physical endurance, is absolutely deprived of anything that stimu- 
lates and intoxicates? 

Mr. Boutell. Oh, yes. 
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Mr. Palmer. The point of Brother Boutell's ar^ment is that the 
temperance people do not know what they are talking about, and that 
the other side know better what the temperance people want tha,n 
they do themselves. 

Mr. BouTELL. That is one of those inferences, perhaps, that a man 
would draw who is looking only at one side of the picture. I said 
that I did not propose to discuss the question at all. I simply intend 
to allude to these tacts in passing, as they were drawn to my attention 
this morning. I say, again, I do not propose to discuss or to be 
drawn into any argument as to the wisdom or unwisdom of prohibi- 
tive legislation intended to cure intemperance, and I say to my 
Brother Palmer that, for the purpose or argument as to the consti- 
tutionality of this law, I concede the wisdom of prohibitive or cura- 
tive legislation in regard to temperance. But 1 do not propose to 
discuss it, and in the third place, I do not propose to discuss the 
effect of any of these bills in reenforcing State le^slation. It is the 
very fact that they reenf orce certain State legislation that is the basis 
of my opi)osition to them, as I will attempt to show later on. 

But I simply wish to make two points, Mr. Chairman and gentle- 
men. Two weeks ago I received communications from societies in 
my district asking me to present, if possible, the attitude of the 
German- Americans toward legislation of this character, and it is a 
great pleasure to me to do that, in the first place, and secondly, I 
will give the ground of what I think is their serious opposition to 
bills of this character. In the first place, I want to relieve my 
German- American friends of the great amount of satire and ridicule 
that have often been heaped upon them for what is often denominated 
their irrational devotion to beer. 

It is a subject of comment and ridicule on all occasions, and I want 
to explain, if I can, what that ori^n is, and what the basis of their 
opposition is, as a class, to legislation of the character of these bills 
now pending here. 

First, I want to read a translation of an editorial which appeared 
in a recent number of the Chicago Staats-Zeitung, as showing the 
attitude of these people. It is entitled : 

GERMAN-AMERICANS LOOK OUT ! 

While the production and sale of alcoholic beverages is denied in the so-called 
prohibition States, the individual citizen in these States thus far has not been 
deprived of the right to buy beer, wine, and ardent spirits in original packages 
from other States and from abroad. These shippings are protected by the 
Interstate-commerce laws and are not i)laced under the jurisdiction of State 
and municipal authorities until the recipient of them is in actual possession. 
. For years the prohibitionists have endeavored to confine the right of living of 
those among their fellow-citizens whom they have forced into their yoke to 
i-ules of their own choice. At the present time they are attempting to force 
through Congress the so-called Hepburn-Dol liver bill, the purpose of which is to 
place under the jurisdiction of the willing authorities of the " dry " States and 
Territories all shipments of alcoholic beverages sent to addresses of such 
States or municipalities at the boundary line. True, we are assured that the 
law is not directed against private persons, but against dealers who import the 
beverages for the puriwse of reselling them. But since the officials have no 
means of determining from the appearance of the original packages whether the 
beverages will land in the cellar of a private party or be resold to second and 
third customers, it is perfectly clear to all who are aware of the usual officious- 
pess of those in charge, that a law like the proposed Hepburn-Dolliver measure* 
will be a source of endless harassing and senseless red tape. 
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The bill should be killed by a sweeping majoritj% for it one of the most 
objectionable and most dangerous measures which have been introduced in the 
national legislature for years. It is a flat contradiction of the popular idea of 
constitutionally guaranteed rights and personal liberties to the citizen, it 
encroaches upon the jurisdiction of the States, and it disfranchises great munic- 
ipalities which thus far have been successfully battling with prohibitive oppres- 
sion. Besides all this the measure is a severe blow to the intrestate jurisdiction 
of commerce, which is a prerogative of the Federal Government and should of 
necessity remain such. 

However, the moral objections to the bill are even of more importance than 
the constitutional and legal considerations. This country suffers from an over- 
production of laws ; the condition thus brought aboHt would be unbearable only 
for the fact that the common sense. of the people treats with contempt and 
refuses to observe bad laws. The great German chancellor von Bismarck 
coined the phrase : " Bad laws are amended by a careless administration.'' 
It seems reasonable to extend the application of this expression thus : Bad 
laws produce a worse administration, destroy the people's sense of justice and 
rob it of its respect for the authorities. 

It i^ the right and the duty of the Federal Government to interfere in the 
administration of the States whenever their republican form of government 
is endangered, when life and property of the citizens are threatened, or when 
the necessity of defense against a foreign foe arises. But the Federal Gov- 
ernment has.no right to meddle with the administration of the States for the 
purpose of subordinating the majority to the whims of the minority, which in 
this case would mean to set up the Prohibitionists as the ruling power. The 
Hepburn-Doll iver' bill is the first attempt to use the Government as a tool to 
interfere with the established police forces of the States and municipalities. 

It is to be hoped that all German- Americang will arise as a unit and ward off 
this 'blow, which is aimed at the foundation of our Constitution and our civil 
liberty. Prohibition has proved a failure wherever it has been instituted. 
Nowhere has it promoted the cause of true temperance, but it has always been 
the hotbed of narrow-mindedness and intolerance. The intended compulsory 
measure will not change this. No Congressman who votes for the Hepbum- 
Dol liver bill is therefore entitled to the indorsement of an honest German- 
American in the future. 

Without going back over the paragraphs of that editorial, I want 
to call attention to those specific sentences which probably have dwelt 
in your minds, expressive of the feeling that this measurt* and similar 
measures infringe upon the personal liberty of the citizen. 

Now, we know that the German- American element is very large in 
the United States at the present day. I think the statistics show that 
in our population to-day 35 per cent are of foreign parentage. In 
some of the cities of Massachusetts the percentage of foreign parent- 
age has gone up to over 85 per cent. In Illinois about 51 per cent 
in the State are of foreign parentage, and in the city of Chicago 
about 77 per cent are of foreign parentage, and the majority of these 
are Germans. 

I have lived among them all my life, and I knoAv them; and I 
think I know the origin of their feeling as to legislation of this sort. 
In my district there are perhaps six large German churches ; I know 
of two churches in which the schools below the eighth grade contain 
1,800 children, all taught in the German language, and taught Eng- 
lish as a classical language, and therefore they speak EngliSi a good 
deal better than some of our American children. Those are Catholic 
churches. Then there are large Lutheran churches, all loyal people 
and God-fearing citizens, but all reflecting the sentiments expressed 
in this editorial. 

Why ? The German, perhaps, who wrote that editorial, is Wilhelm 

'Rapp, Herr Wilhelm Rapp, the editor of the concern, who was one of 

the notable forty-eighters, men who came to this country like Carl 
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Schurz and Pratorius and Brentano. They undertook to set up 
great freedom of speech and of religion in the Fatherland, and when 
they came to this country they seemed to revert to the old original 
Teutonic ideas of religious and civil government, which they pos- 
sessed in common with our Puritan ancestors. They brpught with 
them certain very estimable things for which we should thank them. 
They brought with them a joyousness of life and of out-of-door 
living, and they brought with them what I am glad to see has gone 
into almost all our schools — they brought into the church the choral 
singing and outdoor schools and picnics. 

They brought with them their isothermal lines, and they have 
mingled with those of New York State and Massachusetts and the- 
West and the Northwest particularly, and therefore when they 
brought with them their wives and children they joined with their 
wives and children in the songs and festivities to which they had been 
accustomed. They had their national beverage with them, and at that 
time no one ever accused the Germans of any especial devotion to beer. 
Thef devotion of the Grermans to it simply came as a reply to the 
attempt to deprive them not only of their beer, but of those other- 
things that I have mentioned — their choral singing, their sangerfests, 
their out-of-door festivities, their picnics. 

If some of you are familiar with the local histories of some of those 
Northwestern States, you will find that where they settled these out- 
door Sunday picnics were attacked by the Sabbatarians. There was 
some narrow-minded and stringent local legislation forbidding the- 
assembling of those people in their Sunday out-of-door afternoon 
picnics with their families, with their music, knd their beer. Then 
there came along a strong response to that movement in the use of the 
native German language and the establishment of their own Lutheran 
and church schools. All of this was in consequence of an attack made- 
upon the Germans. 

Of course, I do not think it will have any prevailing influence with 
you gentlemen concerned in the enactment of this bill, but I take great 
pleasure in relieving the German people, in their almost universal 
opposition to this measure, of the accusation that the}^ are devoted to- 
alcoholic intoxicating beverages. 

It would perhaps be a clumsy illustration to say that the opposi- 
tion of the German to this deprivation of his beer would be just like 
the opposition of all of us Yankees if somebody conceived the idea 
that the codfish was provocative of thirst, and if some State or munic- 
ipality forbade the sale and use of codfish, and bills were introduced 
here to deprive the codfish ball of its interstate-commerce privilege. 
[Laughter.] And I will venture to say that from Aroostook to San 
Diego, and clear down to Dry Tortugas, those who never ate a fishball 
in their lives would unite in opposition to that measure. [Laughter.] 

Mr. Palmer. Do you draw any line of similarity between a codfish 
ball and a highball ? [Laughter.] 

Mr. BouTELL. I do not know whether there is any distinction to be^ 
drawn between those or not ; but, coming a little nearer to the New 
England home, I will take the subject of rum. My good friend, Mr. 
Littlefield, and my good friend, Mr. Tirrel 

Mr. Littlefield. Medf ord rum ? 

Mr. BouTELL. Yes; they will know something of the rapture with 
which our Puritan ancestors regarded rum. [liaughter.] Strange 
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as it may seem, before the temperance revival of the early part of the 
nineteenth century — during the eighteenth and the early part of the 
nineteenth century — the universal New England beverage was rum. 
The first item that was discussed in the first tariff bill of 1789 was the 
subject of rum, and the first duty ever imposed by the United States 
Government was a duty proposed by a distinguished New England 
Member of the House for protection of the New England beverage 
of rum. As late as Senator Benton's time, he proposed a heavy duty 
on molasses, and when asked for an explanation, it was this: It 
was in protection, he said, of his rapidly degenerating colleagues 
and constituents in New England, because, from his own observation 
and scientific researches, he had discovered that a man could be 
drunk longer and get sober more quickly on corn whisky than on rum, 
and by the prohibitive duty on molasses he wanted to prevent the 
importation of nun. [Laughter.] 

If any of you are at all curious, and if any of you have an anti- 
quarian spirit, as I have no doubt the New Englancl members of this 
committee have, and have looked over the old church records,* you 
will find that in the old orthodox churches the largest item of ex- 
penditure in the church raisings or in the ordination of a clergyman 
was the expenditure for rum; so that you will observe there was 
a time in the history of this country when rum was a New England 
beverage and New England statesmen were called upon to protect 
it, and no church function was considered complete without the use 
of this beverage. 

Mr. LiTTLEFiELD. All of which shows that " the world do move." 
[Laughter.] 

Mr. BouTELL. Yes ; " the world do move," and among the best 
things, seriously speaking, that our Germans did in brining in their 
happy out-of-door life and their choral singing was in replacing 
strong alcoholic spirits with beer. 

Mr. GiLLETT. Do you mean to say that in Maine and some others 
of those New England States they have ceased using alcoholic spirits? 
■[l-^aughter.] 

Mr. BonTELL. I would have to refer that question to those who are 
more familiar with the facts up there. 

Mr. LiTTLEFiELD. They do not raise churches on rum and depend 
on rum in the New England churches. 

Mr. Palmer. They only raise hell on rum. [Laughter.] 

Mr. BouTELL. Another thing. We have passed upon all that nar- 
row and nativistic and undemocratic attack upon our German- Ameri- 
can friends, and if you will read the records of our social progress 
with an open mind you will concede that the Germans that came from 
the Fatherland and introduced choral singiTig and turners' societies 
and tlieir beer have done as much as any one elomont for the cause 
of temperance; and those who were formerly the critics of the Sun- 
day festivities of the Germans are now ihemselvos breaking the 
austerities of the Calvanistic Sabbath with the lonely game of golf, 
and the automobile, and the bicycle ; and the influence is good. 

So much in explanation of the feeling of the German- American 
citi2ens upon this deprivative or prohibitive legislation, and the 
origin of their opposition to it. 

Mi\ LiTTLEFiEiJ). Your point, as I understand it. Brother Boutell, 
in a word is, that it is racial and inherent, rather than sinister ? 
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Mr. BouTEtx. Yies; and that beer has never been regarded by the 
Germans as an intoxicant, and that the manufacture or vending of 
beei", as almost all of you know from traveling in the old country, 
is high in the social scale. The point I wish to make is that they 
lise in opposition to measures of this sort for reasojis altogether 
different from the advocacy of intoxicants, as I have often heard it 
snceringly said. 

Mr. Palmer. The other inference I draw from your discourse is 
that you think the European Sunday is prefera))le to the American 
Sunday? 

Mr. BotJTELL. I think a happy modification of the old Sabbath 
wilh which you and I were familiar in our boj'^hood-^a happy modi- 
fication with the outdoor life and song and music which came to us 
with the Germans and Huguenots — is preferable to the dull, dreary 
Sabbath of the early Puritans. 

However, that is neither here nor there. The reason I think these 
bills should not receive favorable consideration from you is tiiat, con- 
ceding their constitutionality and conceding the wisdom of prohibit- 
ive measures, these bills, as I understand it, however differing in 
detail, have for their object the removal of the interstate-commerce 
character and privileges from a certain class of commodities under 
certain conditions, some under one condition and some under others, 
acording to the character of the bill, the object being that where a 
State prohibits the vending of alcoholic beverages the vendee of one 
State shall not purchase from the vendor in another State under the 
interstate commerce as set forth in the Constitution. In other words, 
these measures are a distinct invoking of Federal legislation for the 
purpose of carrying out State legislation. 

^ ow, I know that one of the strongest arguments made in favor of 
these bills — and it is put in a very captivating way-^is that these 
measures simply remove the shackles by which the Federal Govern- 
ment has impeded the action of State legislatures. That sounds very 
plausible, and it is very attractive, but it is not true. If the so-callecl 
shackles had been put upon State legislatures by the Federal legis- 
lation there might be some truth in it; but an article which is an 
article of commerce is, under the Constitution, an article of interstate 
commerce, and the decisions of the Supreme Court have shown how 
far the Constitution protects such property as against State legisla- 
tion, and it is Federal legislation of this sort which is direct and posi- 
tive in defining the character and privileges of interstate commerce. 

Now my objection to this legislation is an objection which goes to 
all legislation of this character, no matter what the details may be ; 
and I say, repeating again, putting aside the question of temperance 
and the altruistic social benefits to be derived from it, that this is not 
the way to do it. Why? Because each State has now vevsted in it 
plenary power to accomplish the object that is sought to be accom- 
plished indirectly through these bills, and I object to these bills, as 
I always do to bills of this class, both in and out of the House, some- 
times under very trying and urgent demands from sources that I 
would like to consider favorably, because these bills increase the 
present alarming tendency toward the augmentation of power in the 
Federal Government. 

If we stop and think for a minute what are the three great evils at 
the present time that seem to impede the development of this country, 
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I think all thoughtful, social, and political philosophers would say at 
once that they are, first, the inefficiency of our present municipal gov- 
ernments, the deplorable inefficiency of the carrying out of the will 
of the people in our large cities; secondly, the abnormal and un- 
Avholesome influence of aggregated wealth, especially in preventing 
or deterring legislation ; and third, the rapid increase in the power of 
the Federal Government. 

Mr. LiTTLEFiELD. Now, Brother Boutell, is not this specific legisla- 
tion exempt from your criticism, because without referring now to 
Mr. Williams's bill, but taking the Hepburn-Dolliver bill and the bill 
introduced by myself, it is a distinct and absolute relinquishment of 
power by the Federal Government to the State. 

Mr. Boutell. I thought I covered that in my previous thought. I 
attempted to do it. That, I say, is a very attractive way of putting it. 

Mr. LiTTLEFiELD. It is not certainly a reaching out for any further 
power on the part of the Federal Government, so that it would not 
be subject to the criticism you now make. ' 

Mr. Boutell. It is subject to this criticism, that so far as the posi- 
tive legislation of Congress is required to carry out the legislation of 
individual States, it is an assumption of power which our forefathers 
thought had better be left in the State legislature; and it is quite 
well for us at this time — because there are a number of other bills of 
this same nature that I want to allude to, as showing how we are 
working along these lines — ^it is quite wise for us to refer to some of 
the expressions of the founders of our Government. It has been an 
astounding thing to me that bills of this nature could meet the 
approval of one who believed in the historical doctrines of the Demo- 
cratic party, and this bill and bills of a similar character are bilk 
which would startle, if they could return to these earthly scenes, even 
such strong Federalists as Alexander Hamilton or Fisher Ames or 
William Eichardson Davie, of North Carolina. 

. Let me read a sentence from Mr. Davie in the North Carolina Con- 
vention : 

The confidence of the people, acquired by a wise and virtuous conduct, Is the 
only influence the members of the Federal Government can ever have. 

I think that would quite astonish a United States Senator at the 
present time. 

As showing this concentration and increase of power in the Fed- 
eral Government, let me call your attention to some almost forgotten 
instances. Prior to 1860 the States reserved to themselves the right 
to direct the conduct of United States Senators, and when some 
resolutions were discussed in the papers some time ago—resolutions 
of a State legislature in reference to the resignation of a United 
States Senator — they were commented upon as something entirely 
new and strange and peculiar ; and yet if we look back over the his- 
tory of our country we shall find that this method of instructing 
Senators by State legislatures prior to 1860 was very common, and 
that men of high character, when so instructed and could not com- 
ply with the instruction, would resign. 

There were a great many resignations of this character growing out 
of the troubles with Andrew Jackson, the Executive, in the thirties, 
and perhaps the most conspicuous example was that of a man who 
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Jater became President, John Tyler, who resigned because he could 
not compl}^ with the instructions of the State legislature. 

Now, I think the matter is reversed, and the State legislatures are 
apt to follow the advice — not to put a stronger term in its place — of 
a United States Senator. [Laughter.] 

Another thing has been almost forgotten. Down as late a^s tlie 
fifties resignations from the United States Senate were ver}^ cojnmon 
to accept most any other office in the gift of the people. I have nere 
perhaps fifteen or twenty illustrations of United States Senators 
who resigned to seek the nomination of governor in their respective 
States, and one of those — and the gentleman from Mississippi [Mr. 
Williams] will probably recall it especially as a striking illustra- 
tion — ^was the case where both Senators Foote and Jefferson Davis 
resigned at the same time to make a canvass for the governorship of 
Mississippi. 

And perhaps the most striking illustration of all is the case of 
Nathaniel P. Tallmadge, of New York, who in 1844 resigned his 
position as Senator from the Empire State to accept the position of 
governor of the Territory of Wisconsin. I do not know anything 
that could more strongly illustrate the strengthening of the power of 
the Senate, without a single alteration or modification of the law, 
than to imagine one of the present Senators resigning to take the 
governorship of New Mexico or Alaska. 

Mr. LiTTLEFiELD. Pcrliaps after Mr. Phillips gets through with his 
articles there may be more or less of them inclined to resign. 

Mr. BouTELL. But not to take the governorship of a Territory. 

Mr. LiTTLEFiELD. I dou't kuow what they would not take in pref- 
erence to the job they now hold. 

Mr. BouTELL. I simply cite this in passing as one of the illustra- 
tions of the strengthening of the power of the Federal Government. 
This strengthening has been peculiarly striking in the case of the 
Executive, and in the case of the Senate, and has resulted in demand- 
ing in some fifteen or sixteen States the election of Senators by the 
people. And, sin^larly enough, the majority of the States that 
have by their legislatures or by national conventions indorsed the 
election of Senators by the people have been the solid Democratic 
States where the legislatures formerly exercised this power of recall, 
and where in the old days a Senator would resign if he could even 
have a chance of running for the office of governor of his State. 

Now, along with this strengthening of the power and influence of 
the Federal Government we see this, that very often where a State 
law seems to be ineffective an appeal is made to Congress for the 
purpose of reenf orcing the State authorities in carrying out that law. 
Federalist by birth and instinct as I am, I look upon all this tend- 
ency of strengthening the different branches of the Federal Govern- 
ment as one of the most alarming signs of our time, because the 
strengthening of the Federal Government goes, pari passu, hand in 
hand with a corresponding loss in the vigor and stability of our 
State governments. I recollect in the subcommittee of the Ways 
and Means Committee in a hearing on one of these bills, or bills 
involving a similar principle, a gentleman from one of the Southern 
prohibition States used this very frank language. He was asked if 
they did not have prohibition laws in the State, and he replied 
they did. 
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The question was: ''Well, why are not thoSe laws enforced; why 
do you come to Congress for this reenf orcing legislation ? " " Well," 
he said, " you know the trials take place where the offense is com- 
mitted ; the judge is an elective officer, and the sheriff and almost all 
the executive officers are elective officers, and the jury are friends 
and neighbors of the defendant." Now, I think when you come to 
rake that home with you and think it over, you will conclude it is an 
admission that a State had passed all the laws necessary for carrying 
out the wish of the people, and that under the system which we are 
so proud of in all of our States they were unable to secure justice, 
and therefore had to come to Congress for reenforcing legislation. 

Now, I know it will be said that this law deals with a peculiar 
class of commodities, that it is exclusive; in other words, that it 
does not establish a precedent. Well, let me call your attention to 
the fact that the same thing was said about the oleomargarine law, 
that it would not be used as a precedent, that it was a peculiar case, 
and I suppose more men, members of our House, have admitted to 
me that they voted for that bill against all their preconceived notions 
of right and constitutional legislation than have spoken to me about 
any other measure. AVhat has been the result? As some of those 
I see about me know, very soon after the oleomargarine bill was 
passed, the effect of which you all know, a bill was introduced 
m the House following right along the same lines, to this effect: 
Taxing all kinds of native wines, and taxing one kind of wine, by 
a certain description, I think it was 40 cents a gallon, and taxing 
other kinds of wine a fraction of a cent a gallon, for the purposes of 
classification. 

It is exactty on all fours with the oleomargarine bill, and there- 
fore would probably have been held constitutional. But what was 
its object? Its object was to raze to the ground, plow under the 
earth, every vineyard east of the Rocky Mountains. That would 
have been the effect of it. We have now pending before the Ways 
and Means Committee another bill along this same line of invoking 
unusual Federal powers, and that is a bill for classifying wine, and 
one class is called pure wine ; but it gives seven or eight headings of 
things that can be mixed with it. None of us would call it pure 
in any ordinary sense of that term, but it classifies wines, calling 
one wine pure. WTiat is the antithesis of pure? Impure, of course. 
But in the bill they are to be called artificial. Another attempt along 
the same line. 

Early in the session we all remember the outburst of criticism 
against insurance companies and methods in this country, and thei'e 
is a bill pending to tax the capital stock and other assets of the in- 
surance companies, so that by the use of the Federal internal taxing 
power the Federal Government may get control of these insurance 
companies. And so on all sides bills are being introduced, which, 
conceding their constitutionality, it seems to me are extremely unwise 
in policy as attempting to reenforce, or in some cases actually to aid 
without reenforcing. State laws, what the States themselves ought to 
do, what it was the desire of the founders of our system that they 
should do. 

Now, this bill is said to be exclusively in the interest of preventing 
the consumption of alcoholic beverages. Let me suggest this idea to 
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you. Suppose the State of Connecticut should pass, as it might very 
well pass, considering their interests there, a law that no cigars should 
be sold in Connecticut that were not wrapped in a Connecticut wrap- 
per. Well, the next step, of course, would be to come before this com- 
mittee with a bill to remove the interstate commerce character and 
privileges of cigars, so that an embargo would be put on cigars at the 
State line of Connecticut. Supposing the State of Alabama' or Mis- 
sissippi should pass a law that no cigars should be sold there except 
cigars which were packed in boxes made out of cedar, a product of 
those States, and then should invoke this same sort of a law. 

Mr. Henry. You do not mean to say that those bills would be con- 
stitutional under any decision of the Supreme Court, I hope ? 

Mr. BoTJTELL. I beg to remind the gentleman of what I said — that 
I was not going to pass upon the constitutionality of these measures — 
and' I will not attempt to pass upon the constitutionality of these illus- 
trations I give ; but it is quite clear that this legislation would not be 
the end 

Mr. Henry, ^^^lat would you say, while you were making these 
illustrations, of the pure food bill that is going to come up before 
Congress ? 

Mr. BouTELL. I am glad you reminded me of that. I have brought 
up here what it seems to me is the true doctrine in reference to this 
measure, and certainly a doctrine that ought to meet with the unani- 
mous approval of every Democrat. I can not understand how any 
Democrat could look Thomas Jefferson in the face and advocate any 
one of these bills. These views are the views of the minority of the 
committee, protesting against the majority report of the Committee 
on Interstate and Foreign Commerce on the pure food bill. 

Mr. LiTTLEFiELD. That is, Mr. Bartlett's views ? 

Mr. BouTELL. Signed by Mr. Adamson, of Greorgia ; Mr. Bartlett. 
of Georgia, and Mr. Russell, of Texas. 

Mr. Henry. If you will read the substitute that he offers, you will 
find it is in the identical language of the Hepburn and DoUiver bilL 

Mr. BouTELL. I will read the paragraph I have marked : 

The undersigned members of the Committee on Interstate and Foreign Com- 
merce, being unable to agree with the report submitted on Senate bill 88, respect- 
fully submit the following reasons why they can not concur in the report : 

The power of government to regulate the sale of food products and drugs, 
prohibit adulteration of the same, prescribe the manner in which they shall be 
branded, and fix the size and weight of the packages in which such food products 
and drugs shall be contained is admittedly an exercise of police powder. 

We do not understand or believe, from our conception of the powers of Con- 
gress contained and specified in the Constitution of the United States, that 
Congress has the power or authority to enact police laws for the regulation of 
the manufacture, sale, or for the prevention of the adulteration of food, except 
so far as such laws may be made to apply to the District of Columbia, the Ter 
ritories, and those localities over which Congress has, under the Constitution, 
exclusive jurisdiction. 

While we are in hearty accord with all efforts made for the purpose of having 
laws enacted to pf event the sale of impure or adulterated foods, or to prevent 
frauds and impositions upon the people by the sale of impure or adulterated food. 

You might substitute there alcoholic beverages — 

we believe that the legislatures of the several States have full jiower and 
authority to enact such laws and to protect the people of the various States from 
fraud and imposition by the sale of impure or adulterated food and drugs. 
Nearly all of the States have enacted laws on the subject ond are enforcing them. 
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The power to protect the people of the various States In heiilth, in morals, 
and general welfare is inherent in the States — was reserved to the States by 
the Constitution, was not delegated to the Congress of the United States, and 
remains there to be exercised by the States at the will and pleasure of the legis- 
latures of such States. 

I could not put into better form the idea that I have in my mind 
with reference to all these bills. 

Mr. LiTTLEFiELD. As I Understand it, you take Mr. Bartlett's ar- 
iniment, and the conclusion that follows therefrom? 

Mr. BouTELL. I do not know what his conclusions are in reference 
to these particular measures ; I have not had time to go through thcni, 
but his general views on the subject are excellent. 

Mr. LiTTLEFiELD. The conclusion which follows from his argument 
is a bill almost identical with the bill pending before the committee. 

Mr. Henry. Here it is. 

Mr. Boui'ELL. I will have to take the gentleman's statement, which 
I have no doubt is entirely correct, but I should say that it was an 
absolute non yequitur. 

I have taken already more time than I intended for these two 
points. Just one further illustration of the bill of my friend Mr. 
Williams. I must say I have full sympathy with the object to bt: 
obtained ; but that bill goes farther in a way than any of the others, 
because it refers not only to States, as I recollect it, but to prohibitive 
legislation in counties and municipalities; and, as showing that this 
legislation may not end here, I have right near me at home a com- 
munity of which you have heard, called Zion City, an incorporated 
municipality under the laws of the State of Illinois, situated at the 
northeast corner of Chicago, and presided over by John Alexander 
Dowie. 

Mr. LiTTLEFiELD. Elijah the Second. 

Mr. BouTELL. Elijah, as he calls himself. Those people are mak- 
ing an effort for a clean and an upright life. We might not concede 
that all their views are correct, but I have been through their munici- 
palitj^, I have talked with some of their people, and have been 
familiar with their community ever since the start. I can not but 
admire their self-control, their self-sacrifice, their abstemious and 
rigorous life, and their industry. All those are commendable. Now, 
among other things, they not only prohibit the sale of alcoholic 
liquors but they prohibit the sale oi tobacco in any form ; they pro- 
hibit the sale of drugs in any form, and no practicing physician is 
allowed within the borders. They prohibit the sale of oysters, and 
they prohibit the sale of pork flesh. 

Of course there are in that community a great many people who 
do not belong to the religious community proper, do not give their 
adherence to those views, but if the contention of the gentleman from 
Mississippi in his C. O. D. bill is correct as regards alcoholic bever- 
ages being sent into a community that has prohibited their sale, why is 
it not correct as regards any other commodities that Ihat community 
may desire to exclude? In other words, as Stanley Jevons would 
reduce this bill logically to mathematical terms, this bill says that 
commodity A plus the conditions X, Y, Z, one or all of them, shall 
be deprived of the privileges and character of interstate commerce. 
Why not the commodity B plus the conditions X or Y or Z; why 
not the commodity C ? 
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Certainly nothing in the theory of constitutionality. And so it 
would be a mere matter of evidence, a mere matter of influence, 
nothing in principle, to secure the enactment of such legislation as 
would prevent the sending of packages in the ordinary course of 
business by express containing medicines into Zion City from Racine 
or pork meat trom Kenosha. 

Mr. DeArmond. Has your attention been drawn to bill 1G479, 
introduced by Mr. Brantley? 

Mr. BouTELL. Yes; I have that here. And so, without wearying 
you any further, or attempting to go into the technical legal features 
of this bill, and simply summing up with this statement, conceding 
prohibitive measures in States or municipalities forward the cause of 
temperance, and conceding that those measures are constitutional, 
and admitting, what we must admit, that this measure reenforces 
State prohibitive laws, I think the overwhelming objections to it are 
that it does what in every State a plenary power can do by healthy, 
vigorous exercise of the powers which were originally lodged in it. 

And that this legislation is an assumption by positive national 
legislation of powers which should be left to the States. Every one 
of these powers taken from the States weakens the health and vigor 
of the States, which, as one of the great fathers said, must forever be 
the pillars of the fabric of our Union or else the IJnion itself will 
become disintegrated. 

I thank you, Mr. Chairman and gentlemen, for your attention. 

STATEMENT OF HON. JOHN SHARP WILLIAMS, A BEFRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF MISSISSIPPI. 

Mr. Williams. Mr. Chairman, I came around this morning with 
tiie idea of being a listener and not a talker. Some things said by 
the gentleman from Illinois will force me to force myself upon the 
committee once more. 

I think most of you will agree that my friend from Illinois has 
illustrated the gallery-god story very well. His district contains 70 
per cent of people- of foreign birth who are very much opposed to 
this sort of legislation. The reply to all he has had to say upon that 
subject is that the legislation does not affect the people of his district 
at all ; it does not in the slightest degree interfere with the rights of 
local self-government. v 

All that the bill introduced by me — and the other bills, for that 
matter — propose to do is to reenforce local self-government in the 
various parts of the country by removing the shackles that Congress 
has placed by inactivity, by pacivity, and nonaction in the exercise 
of the authority conferred on Congress by the Constitution of the 
United States. And in doing that it does not affect his people in the 
slightest degree. 

Now, if my friend from Illinois will excuse me, he is always inter- 
esting and always instructive, but I have never known him, to use an 
adjective coined by an old friend of mine at home, to be quite so 
" inaproporious " as he has been this morning. He has waived the 
discussion of the constitutionality of the several bills, and he has 
given us a dissertation upon Senators and the duty they have to 
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resign when called upon by the State le^slatures, and a great many 
other things of a most interesting, historical character. 

I understood, Mr. Chairman, that Senator Thurston in making an 
argument before your committee took the position that you could 
not single out a special article and pass a law concerning it like the 
law which is proposed in my bill. The answer to that is this : That 
Congress has already done that, the courts hav^ already pronounced 
the acts constitutional, and if, as I apprehend, he based his objection 
on the fourteenth amendment, which guarantees the equal protection 
of the laws to all citizens, it is only necessary to call your attention 
to the fact that that is an inhibition upon the States and not upon the 
Federal Government. 

Now, my friend says that I introduced this same bill before the 
Ways and Means Committee. Of course he does not intend to do 
me any injustice 

Mr. BouTELL. I merely referred to* this as showing that we had 
heard these arguments. I did not, of course, mean to do my friend 
any injustice. 

Mr. Williams. It was not the same bill, and my reason for intro- 
ducing this bill here was that my friend and other members of the 
Ways and Means Committee objected that that was the wrong com- 
mittee, and that I ought not to attempt to bring it as an amendment 
to that section of the Dingley bill, as it was only really an expression 
of a legal proposition and only indirectly a revenue mejisure, if at 
all, and I myself took that view of it later on and introduced this 
bill, which was referred by the Speaker, and not by me, to this com- 
mittee. 

Now, Mr. Chairman, among the things that are selected and for- 
bidden to be carried, a lottery ticket, obscene literature, instruments 
for improper use in preventing child bearing, and besides that the 
Wilson bill itself singles out this particular commodity. In the Com- 
mittee on Ways and Means my bill was postponed by the action of 
my friend, amone others, until action should be taken by this com- 
mittee on the bill introduced here. That bill was a bill proi-iding 
that with these other things forbidden now to be- carried by e^cpress 
companies or otherwise liquor C. O. D. should be included. 

I then introduced the bill declaring that wherever a (loinmon car- 
rier, an instrumentality of interstate commerce, subject to the regu- 
latory power of Congress, should carry liquor C. O. D., or in any- 
other such manner as that anything was left to be done by the carrier 
as agent of the seller to complete the sale, thereby makinff the carrier 
a party to the sale, that should be a misdemeanor and contraven- 
tion oi the interstate-commerce act and should be punished by a cer- 
tain penalty prescribed in the bill — ^nothing in the bill but a regu- 
lation of interstate commerce. 

Now, Mr. Chairman, it is difficult to follow these arguments along 
just as they come, but my friend said something about intermeddling 
with the administration of the States, the administration of affairs in 
the States. There are two ways of doing that — one is by an active law 
of Confess and the other is by Congress failing to exercise a power 
vested in it by the Constitution, and that failure itself furnishing an 
impediment to the due execution of the laws which everybody admits 
the State has a right to pass. 
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The gentleman says that our forefathers followed along that line 
of not intermeddling with the States. I will undertake to say that 
our forefathers thought that this very power was left in the State — 
everybody thought it almost until the Supreme Court gave judgment 
in the original-package case, and so universal was that thourfit that 
the pressure came upon Congress immediately to cure the effects of 
that decision, which Congress undertook to do in the Wilson bill. 

One of the reasons why State prestige and State authority have been 
weakened so much is because of this very overstraining of the Federal 
interstate-commerce authority to beat down State laws. My friend 
talks about the States having plenary power in regard to the cure of 
these very evils that I desire to see cured by the passage of a bill like 
the one I have introduced. Surely my friend has not read the case of 
the express company against the State of Iowa, which I read to this 
committee and which shows so fully that the State has not the power, 
that the only source from which the power comes to protect just what 
is complained of is the Federal Congress itself. The decision could 
not be more clear if the court had tried to pass upon that very point. 

Now, Mr. Chairman, the gentleman then illustrates this by making 
an argument reducio ad absurdum. He goes on to say that Connecti- 
cut might pass a law to make it unlawful to sell in Connecticut any 
cigars not wrapped with Connecticut wrappers. The gentleman 
from Texas very properly interrogated him then as to whether he 
thought that law would be constitutional, and my friend from Illi- 
nois vevj conveniently declined to discuss the constitutionality of 
either his proposed reductio ad absurdum or the bills now pending 
before the committee. I want to be perfectly candid as far as I can 
be — no man is ever perfectly so where he has a side to contend for, 
because he is more or less warped by his position — ^but even if that sort 
of law were constitutional, and it would not be, because this inhibition 
is upon the States, I want to confess this : 

Thomas Jefferson confessed it long before me, and it is true. That 
the most dangerous power vested in the Federal Government, so 
far as the reserved rights of the States are concerned, is the inter- 
state and foreign commerce power of the Constitution. It is almost 
plenary. It was held so fully plenary in regard to foreign commerce 
that even the father of democracy himself put an embargo upon all 
foreign commerce and came very near raising a cessation among 
our New England friends. The very clause which gives the right 
to regulate foreign commerce gives the right to regulate interstate 
commierce. How far that power may so heaven only knows, until 
the judges get through construing it and Congress gets through pass- 
ing laws. 

It is the most dangerous power iu the Constitution and as far as 
I can see there is but one check upon it, and that is the common sense 
of the national legislators. Great Britain has managed to live in 
a state of comparative liberty for I don't know how many centuries, 
trusting to nothing but the common sense of her national legislators. 
Many of our States have nothing to shackle the State legislators — 
Connecticut, for example — except the common sense and patriotism 
of the legislators themselves. Whenever somebody comes before 
Congress warning us to pass a law to help the growers of cigar 
wrapper^ in Connecticut by prohibiting the sale of cigars in Con- 
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necticut unless they are wrapped with Connecticut wrappers, or to 
help the Zion Church keep out medicine from the district where 
the Zion Church rules, I imagine the bill will not have much standing 
before any Congress now in existence or that ever will be in existence, 
because there will be no moral behind it, there will be no real evil, 
there will be a palpable abuse of State authority even if the consti- 
tutionality of such measures were granted — and no lawyer would 
contend for a moment that they would be constitutional. 

But when you appeal to Congress upon a matter of this sort we 
have to attempt to show that the real evil did exist, that the remedy 
could not be exercised by the State, that the remedy could be exer- 
cised only by the Congress of the United States, and that it was a 
remedy which ought to be exercised, as well as a remedy which 
Congress had the power to exercise, and it seems to me that that is 
all there is in it. Mr. Chairman, I thank you. 

Mr. Palmer. Senator Thurston made an objection to your bill, 
that it would not be right to penalize an express company for carry- 
ing packages that they would not have any right to examine or know 
anything about the contents of before they took. 

Mr. Williams. I do not conceive that there is anything in my bill 
that could punish an express company that carried whisky without 
knowing it was whisky, and if there is the committee can amend that. 
Undoubtedly nobody would punish anybody for doing something 
they did not know they were doing. 

Mr. LiTTLEFiELD. Has your bill got the element of knowledge in it? 

Mr. Henry. It does not use the word " knowingly," does it ? 

Mr. Williams. It says, " shall carry liquor." If a man were to 
ship whiskjj^ in some way so that the express company could not 
know what it was it would be absolutely unjust to punish the express 
company for doing that, of course, and I should not object to any 
amendment to make that plain, if you do not think that is plain as 
the bill now reads. 

Mr. Palmer. The fact is it is always shipped so that nobody can 
tell what it is. 

Mr. AViLLiAMS. No; I beg your pardon. It is shipped in a jug 
marked with the liquor dealer's name on it, and so that the express 
company can know what it is. Besides that, however, an express 
company generally inquires what is in a package offered for delivery, 
and if it is deceived by lies then the company could not be held. As 
a matter of fact the express company does take the trouble to inquire 
as to what the goods are that it receives for shipment, and knows it 
is shipping whisky when whisky is given to it for shipment. I do 
not want any bill brought out of here that will punish as a crime any- 
thing done in ignorance, of course. 

Mr. TiRRELL. Would it not be easier to require a label upon a pack- 
age stating it was liquor ? 

Mr. AViLLiAMS. Yes, that might be. As a matter of fact, that cut 
no figure in the abuse I am aiming at, because the express company- 
does know. You can put in the word knowingly if you want to, but 
they know what they are carrying; they are carrying it with full 
knowledge of what they are doing, so much so that one of the great 
express companies that operates throughout the South has refused, 
as they say, to participate in a nefarious traffic. 
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Mr. LiTTLEFiEU). In any event, you are willing that the word 
^' knowledge " should be inserted ? 

Mr. Williams. Yes. 

Mr. Smith, of Kentucky. You are willing for " knowingly " to be 
inserted ? 

Mr. Williams. Yes; anything you choose along that line. I do 
not want to punish a man or a corporation either that has not 
offended. 

(Thereupon, at 12.30, the committee took a recess until 2 o'clock 
p.m.) 

AFTER RECESS. 

Tuesday, March 20, 1906, 
The committee met pursuant to the taking of recess. 

STATEMENT OF HON. ASLE J. GEONNA, A EEPBESENTATIVE IN 
CONGRESS FROM THE STATE OF NORTH DAKOTA. 

Mr. Gronna. Mr. Chairman and gentlemen, I simply want to say 
a few words in regard to the Littlefield bill, in which we are very 
much interested in the State of North Dakota. We have, as perhaps 
you all know, constitutional prohibition in our State. We have no 
trouble in enforcing the laws so far as our State laws are concerned, 
but our great trouble is with what we call C. O. D. packages. We 
find that these eastern people, or the liquor people, ship in a great 
deal of stuff to the station agents. They ship it by numbers; they 
do not ship it in to any particular persons, but simply ship it in and 
mark it by numbers. 

They seem to have an arrangement with the station agent, and the 
latter generally has a certain room for this liquor in his station. 
Arrests have been made ; we have had several cases before the courts ; 
but, of course, you know how helpless we are, because we run up 
ngainst the interstate commerce clause. Our people are very much 
interested in this subject. We have had State prohibition now for 
several years, and the sentiment is growing in our State; we are 
more and more in favor of it, and if we could only have a law such 
as the Littlefield bill I think we would be able to do away with the 
sale of intoxicating liquors in our State entirely. 

Mr. Brantley. Do you think that liquor shipped in from other 
States to any particular person not a bona-fide shipment, but sold 
actually after it arrives to some person to whom it was* not shipped, 
is protected by the interstate commerce clause of the Constitution ? 

Mr. Gronna. I do not know that it is protected, Mr. Brantley, but 
we can not prove that it is not shipped to some particular person. 
For instance, I go into the depot and I see the agent, and I will say 
" Is there a package for me ? And he will say " Your number is 
365, is it not?" " Yes; that is my number." ISow, it is impossible 
for me to prove that that liquor is not shipped to me personally. 

Mr. Brantley. Did you ever make a test case of it ? 

Mr. Gronna. Yes. 

Mr. Brantley. And failed to convict for the want of proof ? 

Mr. Gronna. Yes; it has always failed. We have made several 
tests. Of course, I am not here to argue the moral side of it, because 
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there are others that can do that better than I can ; I am simply here 
to tell you from a business standpoint that I believe prohibition is 
one of the greatest blessings a State can have. I believe if I had 
Rockefeller's money I would start in to try to eradicate the American 
saloon, and that I would do more good with my money in that way 
than I could do in any other way. The Red River of the North 
divides the State of Minnesota from North Dakota. There is the 
town of Grand Forks on one side of the river and East Grand 
Forks on the other side. 

East Grand Forks has 30 or 40 saloons, and they pay $1,000 apiece 
a year. That city is bonded to the limit; they have no paved streets; 
the city does not look prosperous. But you go right across the river 
to our prohibition State, and in Grand Forks you will find our mer- 
chants are prosperous, and we have paved streets, and everything 
looks nice and clean, and our bonds are at a premium. That same 
thing is true of Moorhead and Fargo, two towns across the^river 
from each other — one in Minnesota and the other in North Dakota. 
So it is certainly not in the interest of revenue to have licensed 
saloons. As a rule you find that the farmers who live around the 
cities — nearest to the cities — have their farms mortgaged, and that the 
farmers a little way off from the towns haven't any mortgages on their 
farms. 

In the State of North Dakota you will find all the farmers pros- 
perous. There are no mortgage sales for the reason that they stay 
at home ; they stay at home and attend to their farms and their busi- 
ness. Aiiother thing, our young boys are not confronted with the 
open saloon. Instead of going to the saloon and billiard hall on 
Sunday they go to church and Sunday school. But as I said, I am 
not here to urge the moral side of it, because there are parties here 
better able to do that than I am ; but we are deeply interested in the 
measure, and I speak for from 40,000 to 50,000 voters in my State; 
and I know I voice their sentiments when I say that if the Littlefield 
bill is passed we will get the relief we want. 

Voicing the sentiment of 50,000 voters and 300,000 people in our 
State, I ask that you will pass some such bill as this for our relief. 

I thank you very much, gentlemen, for the attention you have 
given me. 

STATEMENT OF HON. WILLIAM H. STAFFOBJ), A EEPBESENTA- 
TIVE IN CONGRESS FROM THE STATE OF WISCONSIN. 

Mr. Stafford. Mr. Chairman and gentlemen of the committee, I 
never heard until within the last minute that drinking was the cause 
of poorly paved streets or of the foreclosure of farm mortgages. I 
had to wait to be enlightened by the distinguished Representative 
from North Dakota; and while I am not so well acquainted with 
conditions in North Dakota as I am in my own Statie, still I must 
say that on passing through his State two years ago I saw many men, 
as a result of the State prohibitorv law, carrying with them flasks 
of whisky, obtained from so-called blind tigers, and becoming drunk, 
which conditions do not prevail so generally where liquor selling is 
not attempted to be suppressed but is regulated stringently under 
the license system. A necessary sequence to attempted prohibition is 
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the sale of heavy spirituous liquors, and usually the very worst, under 
no regulations, and the exclusion of the much milder and temperate 
drinks, such as beer, porter, and the like. 

No one has shown that the Wilson Act is not sufficient to enable the 
States to enforce their own police regulations. To the query put 
by Mr. Brantley to Mr. Gronna, whether they had any difficulty 
in enforcing their State laws, the answer was made that they had 
had difficulty owing to the absence or lack of proof. I. contend 
that in any community where there is sufficient public sentiment to 
enforce prohibition laws they can be enforced, but without the 
requisite public opinion those laws are evaded and are difficult of 
eniorcement. I have listened guite intently to some of the argu- 
ments that have been made during these hearings, but I have yet to 
find any person showing that the States are without authority to 
regulate the sale of liquor when sent into the States in original 
packages. 

I contend that the State has authority under the Wilson Act to 
forbid any express agent from transferring original packages by 
means of C. O. D. delivery to any person other than the recognized 
consignee, and if a State would enact a law making it a misdemeanor 
for any agent of any railroad or express company to transfer liquor 
shipped into a State from another State to any other person than the 
original consignee, I hold that such a law would be upheld. There 
can be no question of the adequateness of the authority in the States 
under the Wilson Act to prevent the practices complained of, pro- 
vided public opinion is strong enough, as is requisite for the enforce- 
ment of all penal statutes, to make it effectual. 

It would be futile for me to attempt to add anything as to the 
views entertained by the German- Americans toward this class of 
restrictive legislation to that so well expressed by Mr. Boutell here 
this morning. I know the attitude of the Germans toward these 
measures, and I know that they regard them as an invasion of their 
personal rights. My purpose here this afternoon is, if the com- 
mittee will bear with me, to make some suggestions on the constitu- 
tionality of these measures. It may be considered apocryphal, or 
somewhat presumptuous, for me to make the argument that some of 
the measures under consideration, if not all of them, are in viola- 
tion of the Constitution. 

The gentleman from Maine the other day stated that there could 
have been no question as to the intent of Congress, when it passed 
the Wilson Act, as to the meaning of the word " arrival." Although 
at first blush, when I first considered that enactment some years ago, 
I was more or less inclined to believe that the Congress intended to 
vest in the States the complete jurisdiction over liquor shipments 
as soon as they crossed the border, still, in reading closely the deci- 
sions in constructions of that act, I am inclined to believe to-day, if 
not fully confirmed in the belief, that the construction of the word 
" arrival " given by the Supreme Court was proper and necessary to 
sustain the constitutionality of that act. In considering the cases 
that have construed that enactment, namely, Rhodes v. Iowa (170 
U. S., 415) ; In re Rahrer (140 U. S., 545) ; American Express Com- 
pany y. Iowa (196 U. S., 142), and Pabst Brewing Company v. Cren- 
shaw (198 U. S., 17), I come to the conclusion that the Supreme 
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Court considered Congress without authority to vest its exclusive 
legislative powers in the States. 

You can not delegate, as I take it, authority that is now vested 
completely and absolutely in the Congress in the State legislatures, 
as is sought in such enactments as the so-called Hepbum-DolUver 
bill and the Littlefield bill. 

There was only one purpose involved and only one object to be 
attained when the Wilson act was passed, and that was to prevent the 
sale of liquor in original i)ackages, which arose as the result of the 
decision, in the case of Leisy v. Hardin. In the cases I have just 
mentioned and those of Bowman v. Chicago and Northwestern Rail- 
road Company (125 U. S., 465) , Leisy v. Hardin (135 U. S., 100) , and 
Vance v. Vandercook (170 U. S., 438), will be found the law that 
bears upon the construction of the Wilson act, and the scope of the 
powers of Congress to enact such legislation. 

I think that this committee, viewing this subject from the broad 
standpoint that it deserves, instead of attempting to extend the 
powers of the Wilson Act, should, in view of the conditions that were 
presented in the recent case of the Pabst Brewing Company v. Cren- 
shaw, referred to before, seek to limit the Wilson Act so as to prevent 
an abuse that was never intended by the f ramers of the Constitution 
to be perpetrated by the States so far as interstate commerce was 
concerned. No wonder that the justices that joined in the minority 
opinion — Justice Brown, Justice Brewer, Chief Justice Fuller, and 
Justice Day — entered such a vigorous protest against the act of 
Missouri in that case under construction, where that State attempted, 
by reason of their authority under inspection laws, to levy a tax on 
an article of interstate commerce which was considered in that enact- 
ment to be an article of coipmerce. 

Mr. Parker. Where is that reported? 

Mr. Stafford. It is reported in 198 U. S., page 17. In that case, 
as perhaps you already may know, the State of Missouri levied a tax 
under the guise of its inspection laws upon all beer that was produced 
in the State and all beer that would be imported into it. As far as 
it related to the beer produced in the State there could be no question 
but what it was a valid enactment, and that its object was for the 
purpose of inspection, but as the minority opinion pointed out clearly, 
as far as the covered inspection of imported beer was concerned in 
requiring an affidavit to be furnished oy the manufacturer of beer 
Itnade outside the State, it was merely a subterfuge in order to tax the 
outside product to the advantage of the local product. 

I do not believe that the framers of the Constitution intended 
that an article of interstate commerce, in being transported from one 
State to the other, should he subjected to the discrimination that the 
beer in that case was subjected to — to the disadvantage of the out- 
side producers and to the advantage of the local producer. Without 
the Wilson Act, which was construed as vesting the right to pass 
such inspection laws as to intoxicating liquors upon their arrival in 
the State, this State legislation would not have been upheld by the 
majority justices in that case. 

It was suggested this morning by Mr. Boutell that if this legisla- 
tion is enacted it would authorize the State of Connecticut to give a 
preferential advantage to the cigars that were made with Connecti- 
cut wrappers. 
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Mr. Boutell did not see fit to take up that argument, and I do 
not attempt now to answer that which he declined to answer, but as 
it was in the line of the argument I intended to present to this com- 
mittee, I wish to say that if Congress would extend the designated 
articles in the Wilson Act to include cigars, the use of which the 
States under their police powers as relating to the public health can 
regulate, and then the State of Connecticut would enact a measure 
similar to that which the State of Missouri enacted in the case which 
was passed upon — the case of the Pabst Brewing Company t\ Cren- 
shaw — that it would give the manufacturer of cigars in Connecticut 
a decided advantage over the manufacturers without the State. It 
must be admitted that it was never intended to hamper the passage 
of the commodities which were recognized as articles of commerce 
in their transportation from State to State, and in the Missouri 
statute, construed in the case of Pabst Brewing Company v. Cren- 
shaw, beer was considered an article of commerce, and not con- 
traband. 

Under the phraseology of the bills that are now before this com- 
mittee, if they are passed and upheld as being constitutional, under 
the construction given to the law passed by the State of Missouri 
in the exercise oi its police regulations, any State would have the 
right to give a preferential advantage to the products of its own State 
so far as the articles designated in this bill are concerned. One of 
them I may mention is alcohol. A State could readily, under the 
guise of the act being an inspection law, so far as alcohol was con- 
cerned, whether it would be used as a beverage or whether it would 
be used in the arts, give an advantage to the producers of alcohol 
in any State, to the disadvantage of the producers of alcohol in any 
adjoining State; and that is one potent reason why I ask and believe 
that this committee should go slowly in conferring such a broad 
authority upon the State in the regulation of these matters. 

It seems that the only complaint that is made that is sought to be 
corrected is in this abuse that is being followed, whereby certain 
express-company agents, under the cover of C. O. D. packages, sell 
the article rather than consign it to a specially designated consignee. 
I wish to say that if any State would enact a law which would 
provide that whenever any liquor, on its arrival in a State, is deliv- 
ered by an agent or employee of a railroad or express company to 
any other person than the consignee named and specified in the 
shipment that he shall be deemed guilty of a misdemeanor, that that 
law would be constitutional within the Wilson act, ai^d that all that 
would devolve upon the prosecuting officer to enforce such a law 
would be to obtain the necessary proof. If the States to-day have 
ample power under the Wilson Act to enact this legislation, to forbid 
this practice, why should Congress go to the extent of conferring 
the power that is attempted by these measures to the States in the 
regulation of interstate commerce, which was never intended by the 
framers of the Constitution, and which is of such doubtful consti- 
tutionality ? 

Take the Hepburn-DoUiver bill or the Littlefield bill. What is 
intended by those measures ? Congress delegates that power, which 
is comprehensive and complete in the Congress, to the States to pass 
such legislation as the State legislature enacts over interstate com- 
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merce so far as alcoholic liquors are concerned. If Congress can 
delegate its authority over one subject it can delegate its authority 
over any number of subjects. But as I understand the Constitution 
and unaerstand these cases that have construed the law, the opinion 
has been expressed vigorously that the delegation of power by Con- 
gress to the States is upconstitutional, and that the authority over 
interstate and foreign commerce is exclusive in Congress for its own 
exercise. 

Taking up the report that was submitted on the bill that was 
favorably reported by this committee last year, we find that Mr. 
Clayton, who prepared the report, did not seek or attempt — and I sup- 
pose all who agreed with him in the report did not seek or attempt — 
to prevent an individual in a Stat« having prohibition laws who 
desired liquor for his own use from ordering it without the State and 
having it delivered to him, but if these measures are passed that I 
have referred to and if they are held to be constitutional it will vest 
in the States absolute pjower to forbid any individual from ordering 
for his own consumption any of these articles from without the 
States, and thereby infringing upon that which a large number of 
citizens believe to be their personal right and privilege. 

Mr. Palmer. Would you be satisfied with the bill with an amend- 
ment on it as it was reported last year ? 

Mr. Stafford. I believe, in view of the decision in Pabst Brewing 
Company v. Crenshaw, and viewing this question from the hroad 
standpoint of national expediency, that such legislation should be 
checked at the present time, and that the authority under this Wilson 
Act should be limited rather than broadened. From my viewpoint I 
could not approve of that bill with such an amendment, because it 
would ffive the manufacturers in one State an advantage over those 
in another State, and such legislation tends to check the freedom of 
commerce between States. 

What the decisions of our Supreme Court hold, after cousidering 
the conflicting opinions and trying to abstract some rule that har- 
monizes all, I contend, is that Congress has the power to define when 
the interstate feature of commerce transported between States comes 
to an end, and to authorize the legislatures to assume jurisdiction 
over such commerce after said determined time, but Congress is with- 
out authority to arbitrarily and without regard to fact terminate the 
interstate feature before the transit in fact is completed, and that it 
can not delegate any authority to legislate over such commerce, either 
through the exercise of the State's police powers or its powers of 
taxation, before the termination of the interstate transit. To hold 
the contrary, as designed by these measures that seek to vest control 
in the States over interstate commerce as soon -is the commodities 
cross the border, would be a delegation of legislative power, which, in 
effect, would amount to an amendment to the Constitution. 

With these observations I leave the matter, hoping that the com- 
mittee will consider the effect of the latest decision by the Supreme 
Court in Pabst Brewing Company v, Crenshaw (198 U. S., 17), and 
the extent to which like enactments can be carried to the great 
detriment of exporters into States where the commodities are rec- 
ognized as articles of commerce. 
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STATEMENT OF HON. ANDBEW J. BARCHFELD, A BEFEESENTA- 
TIVE IN CONOBESS FBOM THE STATE OF FENNSYLVANIA. 

Mr. Barchfeld. Mr. Chairman and gentlemen of the committee, 
I desire to speak in opposition to the Hepburn-DoUiver bill as a 
Representative in Congress and on behalf of the National German- 
American Alliance of the United States, the Germans and the de- 
scendants of Germans in the United States^ who number 12,000,000 
souls. The Germans are a liberty-loving, mdependent, economical, 
patriotic people, and above all things abhor anything that savors 
of hypocrisy or deceit. The Germans favor the use of beer and wine 
as a beverage and food, abhor the use of strong drinks, particularly 
whisky. 

The use of beer as a beverage and food is advocated by leading 
physicians in all large cities where they have not a perfect filtration 
system and where the mortality from typhoid fever and kindred 
diseases is alarming. In my own city of Pittsburg, our mortality 
from typhoid fever is one-half that of the Greater New York with 
twelve times the population, and equal to that of Chicago with six 
times the population. One gentleman appearing before your hon- 
ored committee two weeks ago said there should be a law enacted 
requiring all prohibitionists to drink water for a period of five 
years. He thought that that might be a cure for some of this prohi- 
bition legislation. I do know that if they were compelled to drink 
the water supplied by the city of my birth that it would successfully 
end all prohibition agitation and all prohibitionists, as they would 
surely die, as thousands upon thousands of other innocent people have 
been compelled to pay the penalty for drinking this impure water. 

I would say the matter, however, has aroused a proper public senti- 
ment, and Pittsburg is now engaged in constructing a f 7,000,000 filtra- 
tion plant. When a man dridcs beer he is at least getting boiled and 
filtered water, something the average wage-earner can not afford to 
buy at the present high rate of living. This bill is clearly unconsti- 
tutional, as it interferes with the interstate-commerce clause of the 
Constitution. I am satisfied that it would complicate our Govern- 
ment in its application of international law and usages. It is abso- 
lutely un-American, as the average American believes in fair play, 
and this measure is advocated and championed by a few honest but 
misguided individuals who insist upon the powerful aid of the Fed- 
eral Government being brought into play to assist them in doing what 
they themselves have been unable to do (in their prohibition States), 
namely, make prohibition prohibit. 

I will submit this proposition to this committee of men learned in 
the law, if they can conceive or ever heard of such legislation being 
offered in the halls of legislation of any republic on earth — ^surely, not 
in any monarchy — and has no place here. If a bill such as this were 
offered in the French Chamber of Deputies, the German Reichstag, or 
the British House of Parliament it would promptly and speedily be 
consigned to the waste basket, where it belongs and where it should be. 
We pride ourselves on the fact that we are a liberty-loving people, but 
this piece of legislation is anything but the embodiment of that senti- 
ment. The trouble with our country and its free institutions is that 
we have too much legislation now that is affecting the personal liberty 
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of the people now living in this supposed free land of ours. Do you 
want to further restrain us? This bill, if passed, is but the stepping 
stone to other and more dangerous legislation affecting the personal 
liberties of our people. 

In this enlightened twentieth century, when every man should call 
his fellow-man brother, be he black or white, Jew or Gentile, Greek or 
Mohammedan, Christian or infidel, native born or naturalized ; when 
religious, racial, or national differences should no longer exist ; when 
every man should respect the rights of his fellow-man so long as he 
does not interfere with the rights or liberty of others, legislation such 
as this has no place in the statutes of the most progressive nation 
under the sun, which offers an asylum to the oppressed and down- 
trodden of all other nations who mean well, who think well of our 
form of government, and who come to our shores for the purpose of 
establishing a home here and taking up citizenship in the most 
favored nation on earth. But if we were to tell them that this 
boasted liberty of ours consists in denying to them the right to pur- 
chase and to obtain for his own use a bottle of beer or a bottle of wine, 
you deny to him something he never dreamed of in his fatherland, 
and can not bring himself to think that our boasted liberty is any- 
thing more than a mere sham. 

We are living in a most prosperous and progressive age, when new 
ideas, new thoughts, and new sentiments are hourly being cham- 
pioned, all to make the world better and brighter that we have 
existed. But this seventeenth century intolerance has no resting 
place at the dawn of the most progressive century in the world's 
history. Thousands upon thousands of people are employed in 
the hundreds of avenues of agriculture, minmg, manufacturing, ship- 
ping, and commercial life in the manufacture of these beverages, 
who are part &nd parcel of the body politic, who would be ruth- 
lessly thrust aside if these few misguided but honest advocates oi: 
prohibition were to have unlimited sway in this beautiful and pros- 
perous land of ours. The millions upon millions invested, the count- 
less millions that this traffic pays into the Federal Treasury, making 
it possible for us to maintain the most progressive Government under 
the sun, would be unceremoniously and ignominously ruined if these 
misguided people could have their way. 

Prohibition never invested a dollar save in temperance societies, 
where they congregate and raise revenue to keep a propaganda at 
work, annoying our President, members of his cabinet, Members of 
Congress, and Senators, threatening them unless they stand by their 
rabid, nonsensical, and un-American legislation, that they will have 
dire vengeance meted out to them by turning their whole batteries 
of temperance union workers against them. Dozens of members of 
Congress have told me, much as they *are opposed to this measure, 
if the bill comes up on the floor of the House they will be constrained 
to vote for it for fear of the wrath of the very element I have just 
mentioned. This is unfair, un-American, and cowardly. Our Gov- 
ernment recognizes the traffic, encourages its manufacture and sale, 
and why should these interests which contribute so much to our 
national greatness and so much to our national revenues, not forget- 
ting the happiness that is brought to the thousands of homes by 
the moderate and temperate use of these beverages, constantly be 
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harassed by a propaganda who never contributed one dollar to the 
support of the Federal Treasury, and never furnished employment 
to a single producer of wealth in our nation ? 

Herbert Casson, in Munsey's Magazine, on the Germans in America, 
says the United States has given to its 12,000,000 Germans the right 
to shape the course of their own lives, to speak their minds, and own 
their homes in peace. In return the Germans have become an insep- 
arable part of this country, adding more than any ten can tell to its 
strength and prosperity. In fact, what Charles Sumner said forty 
years ago is doubly true to-day : 

" We can not forget the fatherland," he said, " which, out of its 
abundance, has given to our Republic so many good heads, so many 
strong arms, with so much of virtue and intelligence, rejoicing in 
freedom and calling no man master." 

We have in my city the oldest and largest German church congre- 
gation, with a total abstainer as its pastor, an example of tolerance 
and true personal liberty which the other side may well emulate, 
and which speaks louder than words that all we ask is to be per- 
mitted to live our lives and pursue happiness in whatever manner 
we individually please so long as we do not trample the same right 
inherent in our fellow-man. 

Mr. Chairman and gentlemen of the committee, I thank you per- 
sonally for this most respectful hearing, and I ask you to vote down 
this bill. 

STATEMENT OF HON. WILLIAM A. GALDEEHEAD, A' REPBE- 
SENTATIYE IN CONGEESS FEOM THE STATE OF KANSAS. 

Mr. Calderhead. Mr. Chairman, it is a ^ood while since I have 
listened to anything of the kind we have just heard. I have heard it 
before, but not for a good while. It is a curiosity to me to know that 
I had typhoid fever once because I didn't have beer to drink; and there 
are a good many things 1 might say concerning that remarkable 
address; but I think I hardly have time for that. 

The fact is I did not know the Hepburn-DoUiver bill or any^ other 
bill except the Littlefield bill was under consideration just now. I 
supposed it was a measure which was intended to take away from the 
liquor traflSc by express companies the protection of the interstate- 
commerce clause. 

We have had prohibition in Kansas for a good many years and I had 
something to do with it m^'^self . I was not a prohibitionist personally, 
but I was a prosecuting officer long enough to know the operation of 
the law and long enough to enforce it in a community where there were 
as many Germans as tnere were of any other nationality. We finally 
came to the place where the only man who could sell liquors in my 
community was the express agent. He received packages by express 
from Missouri or from some other State, and then when the men to 
whom they were consigned did not call for them he would sell them 
to anybody else who was willing to pa}'^ the freight and the charges 
accompanying the bill, and I convicted him of selling liquor in viola- 
tion of law and sent him to jail for it. There were some counts upon 
which he was convicted at the time of which he was finally acquitted, 
for the reason that he had delivered the goods to actual consignees 
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and he was protected by this interstate-commerce clause to the extent 
of those goods only. 

Just a word concerning prohibition in Kansas. There are forty- 
five counties in Kansas that have no inmate of a poorhouse and no 
inmate of a jail. There are some counties in Kansas where the pro- 
hibitory law is violated. Popular sentiment is largely against the law. 
The class of men who congregate around large machine shops and 
smelting mills and who congregate in cities from 10,000 to 40,000 in- 
habitants find ways at one time or another to violate the law. 

In any citv where there are enough of votes to make it a serious 
matter for the candidate for sheriff and constable there is more or less 
violation of the law, but as a rule the law is obeyed in a majority of 
the counties in the State. As a rule in the majority of the counties 
in the State the law is enforced. I think there are not more than 15 
counties in the State out of 105 counties altogether where the law is 
not regularly enforced, and the only violation of the law that is safe 
is this violation which seems to be prevented b}^ this Littlefield bill. 

The Chairman. Would the passage of what you call the ''Littlefield 
bill " prohibit the sale of liquor in your State, such as vou have spoken 
of? 

Mr. Calderhead. I am not sure of it, for I only had my attention 
called to this a few minutes ago. 

The Chairman. Would the passage of that bill or any other bill 
that is pending. Brother Calderhead, overcome the strong sentiment 
you say exists in these communities in favor of selling liquor? 

Mr. CaLiDerhead. Well, I am not sure that it would do that, and it 
is not a question exactly of whether it ought to do that. The question 
of public sentiment in the community depends on the moral standards 
of the communitj^ and of those who undertake the care of the morals 
and the culture of the community, the preachers and the public school 
teachers, and the family circles, and so forth. Where more families 
teach their children that the law is unconstitutional and an infringement 
of liberty and of personal rights than there are other families, the prob- 
ability is that the law will be violated there; but if this bill passes, 
evidently the violator will not be able to shield himself under the pro- 
tection of the United States interstate-commerce clause in selling goods 
promiscuously from the express office. I do not believe that any 
express company ought to be permitted to carry goods into Kansas 
and deliver tnem to an agent by numbers, and allow the express agent 
to let any man have them who will come and sign that number and 
pay the cost. 

Mr. De Armond. Do you suppose that is legal in your State now, 
or in any State where they have a prohibition law? 

Mr. Calderhead. I do not think it is myself, and I would under- 
take to convict any man myself, but there are a good many good law- 
yers there who do not think it is possible to convict at present. 

Mr. De Armond. I do not believe that they have any proper defense 
at all. 

Mr. Parker. I visited Fort Riley and Fort Leavenworth not so very 
long ago. 1 had been told that Leavenworth and Junction City were 
wide-open towns. I wanted to know whether it was correct. I was 
told that their way of doing was to leave to the tax assessor the right 
to see that prosecutions were brought against the fellows that broke 
the law that he chose to select, and he fixed the penalty that each was 
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to pay, and those prosecutions were not public; their names were 
never given out; that the.y were allowed to pay in this amount of money 
simply as a sort of tax, and the whole thing was therefore left to the 
tax assessor and the justice, possibly, before whom he brought these 
suits and got the plea of guilty. 

> Mr. Calderhead. No; the tax assessor in the State has nothing to 
do with it, but this condition exists at Junction City and at Leaven- 
worth. Understand that these two places are old important military 
posts that usually have from 1,200 to 2,500 soldiers at each of the 
posts. In Leavenworth the opposition to the prohibition law has 
always been strong on the part of the entire population. Leaven- 
worth is on the Missouri River, and the State of Missouri is just 
across the river. The people who were in favor of the law and its 
enforcementwere very much in the minority; they were never numer- 
ous enough to elect oflScers in behalf of enforcing the law, either 
'marshals or constables, or justices of the peace, or judges of the dis- 
trict courts, or city councilmen. 

The city of Leavenworth is governed by a city council, and Junction 
City is governed in the same way. In order that they may permit the 
sale of liquor and derive some revenue from it, the city agrees that 
once every month certain saloon keepers who are named by the city 
marshal and the city council may come in and pay a fine into the police 
court of, say, $100 or $200. I think it is $200 at Leavenworth and $100 
at Junction City. They have to pay the costs of the prosecution and 
$25 to the district attorney, and fees to the city marshal and the fees 
to the police judge. They pay those, and pay $100 or $200 a month. 

The Chairman. And that is done in opposition to a constitutional 
provision. 

Mr. Calderhead. Yes, sir. 

Mr. Parker. Is it true that their names do not go on the records ? 

Mr. Calderhead. No, their names do not go on record in Leaven- 
worth. Their names do go on record in Junction City, in this way, 
that the police judge makes a record of the names. It is the State of 
Kansas against whoever the man is, charged with violating the prohi- 
bition law, and he pleads guilty. 

Mr. Parker. How do they keep their names off in Leavenworth? 

Mr. Calderhead. I don't know. 

Mr. Parker. I was told it was entirely in the hands of some officer; 
whether it was the marshal or tax assessor I don't know. 

Mr. Calderhead. The city marshal and the police judge keep the 
record of the fines. 

Mr. LiTTLEFiELD. That scheme would simply be compounding 
felony, and all engaged in that would be liable to prosecution and con- 
viction. The only remedy for that sort of thing is to educate public 
sentiment to elect better men to office. 

Mr. Smith, of Kentuckv. Why could they not be brought before 
the grand jury? Do you Lave a grand jurj^? 

Mr. Calderhead. No; no grand jury has been called iri Leaven- 
worth County in my time, and I have lived in the State thirty -five 
years. Understand clearly now, that Leavenworth violates the law. 
Her population, probably two-thirds of it, is in favor of violating the 
law, and they elect district judges, and police judges, and city mar- 
shals, and city councilmen with that end in view, and with the idea 
that the law will be violated, and no man can be elected to any civil 
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office in Leavenworth who proposes to enforce the prohibitory law; 
and if anybody else undertakes it he fights against the public sentiment 
of a large part of the community, and usually it is disastrous. 

Mr. Smith. How a large a town is it? 

Mr. Calderhead. Leavenworth has about 17,000. 

Mr. Parker. Would the evil be met if the bill simply provided that 
C. O. D. deliveries should be subject to State law? 

Mr. Calderhead. I would have to think a little about that. I think 
this bill of Mr. Littlefield's comes pretty nearly covering it. 

Mr. Parker. It covers a great deal more. It covers cases where 
liquors are brought in and stored and then exported, and I don't know 
whether that was intended, because in such case the liquors are not 
going to be used in the States. 

Mr. Calderhead. I wanted to call your attention to another thing. 
Don't forget this fact now. There is Leavenworth and Kansas City, 
Kans., and Guyandotte arid Junction City, at which there is Fort* 
Riley, and there is Wichita, all those places where the law has never 
been observed or obeyed, practically; there are altogether about 15 
such places as that in 105 counties in Kansas. 

Mr. De Armond. Fort Scott and Pittsburg and Galena? 

Mr. Calderhead. Yes. 

Mr. Parker. I got away from that 

Mr. Calderhead. Don't get away from the fact that there are 
8,000 miles of railway in Kansas with a station every 8 or 10 miles at 
which liquors can be delivered by the express companies, and if the 
man to whom they are consigned does not call for it any other man 
who wants them can come in and sign his name by so and so and pay 
the bill and take the liquors out, and that is the thing we want to 
prohibit. 

Mr. Parker. Well, would not the putting of C. O. D. deliveries 
under the control of the State meet that diflSculty? 

Mr. Calderhead. That might affect other business. If it was 
applied only to intoxicating liquors it would be all right. 

Mr. Smith, of Kentucky. Have you read the Williams bill? 

Mr. Calderhead. No; I have not looked at any of the bills except 
this one, because it was the only one I was advised would be under 
consideration. 

Mr. Brantley. The second section of Mr. Littlefield's bill making^ 
the place of delivery the place of sale in C. O. D. shipments, under 
that, with prohibition in your State, if a man in New York should ship 
liquor C. O. D. to Kansas he would be a criminal under the Kansas 
law, would he not? 

Mr. Calderhead. I would not like to undertake at once to construe 
that section. I looked at it and it struck me as rather remarkable. 
The fellow that ought to be convicted, though, is the express agent 
who undertakes to do that. 

Mr. Brantley. Biit the man who made the sale in New York, the 
law reading that the place of delivery shall be the place of sale, under 
this will make the sale in Kansas, and though he had never been in 
Kansas he would be criminally liable in Kansas. 

Mr. Calderhead. 1 do not think he would be prosecuted unless he 
came to Kansas, but his goods would be confiscated and the liquors 
could not be delivered for the subject of a beverage. If he did not 
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come under the jurisdiction of the Kansas courts I do not think any 
effort would be made to prosecute him. 

Mr. Sterling. Would those communities be any better off with any 
of these bills? 

Mr. Calderhead. I do not know that they would, because, as I say, 
the public sentiment has to be educated there. But the other 1,300 
stations in the State, in little agricultural communities, who desire this 

Erotection, who are entitled to it, would be better off; there could not 
e 1,300 express offices, each a constant saloon; and they are the com- 
naunities that I am especially talking about. Some day when public 
sentiment is strong enough, some day when the moral forces are strong 
enough in the State, we will enforce the prohibitory law in Leaven- 
worth and Wichita and all other cities that now violate it. That is a 
question we will have to take care of ourselves, and that you can not 
take care of for us. All we ask is for you to take off the protecting 
hand of the interstate-commerce clause from the express aj^ent who 
deals out liquors and knows that he is violating the law in domg it. 

Mr. Parker. I understood you to say that you prosecuted the 
express agents, and wherever they delivered liquor to other persons 
than the original consignees you were able to convict them ? 

Mr. Calderhead. Yes; tfiere is no question about that. 

Mr. Parker. It has always been my view that it was a sale. 

Mr. Calderhead. It was a sale, and I convicted them; that is all; 
but it is quite a while now — more than twelve years — since I attempted 
the prosecution of any of those cases, and I have almost forgotten 
what the Wilson law provides. 

Mr. Smith, of Kentucky. If that is the status of the law at present 
in Kansas, and I apprehend that is entirely correct, what more do you 
think ought to be done? If express agents who deliver packages to 
these people to whom they are not consigned can be convicted, what 
else do you want? 

Mr. Calderhead. I want this clause taken off, so that they can not 
deliver them to the parties to whom they are consigned, for that 
amounts practically to a sale at that place for a beverage in violation 
of the law of the State. 

Mr. Smith. Your purpose, then, is to prohibit any citizen of Kan- 
sas from shipping a package of liquor in for his own personal con- 
sumption if he wants to? 

Mr. Calderhead. Not quite that; the thing I want to do is to pro- 
hibit the express agent from selling to a man who comes in to buy; I 
don't know of any law that could be enacted that would prohibit me 
from buying liquors in New York and shipping them to myself and 
having tnem consigned to me; I don't think any such law ought to be 
passed. 

The Chairman. You are talking in opposition to this bill then, for 
that is what these gentlemen have said this bill would do; they have 
said it repeatedly. 

Mr. Calderhead. Not quite 

Mr. Smith, of Kentucky. I understood you to say that where the 
express agent delivered liquor to a person to whom it was not con- 
signed you could convict him now? 

Mr. Calderhead. Yes. 

c s s— 06 18 
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Mr. Smith. You do not want to convict them for delivering it to 
persons to whom the liquor is consigned, do you? 

Mr. Sterling. That is for personal use? 

Mr. Smith. Well, for any use? 

Mr. Calderhead. That is not quite it. If I bought in Pittsburg or 
Philadelphia liquors for my own personal use and had them consigned 
to me I don't know why any law should prohibit that, but if liquors 
are shipped to the express agent in my town and he sells them to me 
I don't know why he should be protected. 

Mr. Smith. But I understood you to say that you could convict 
them now? 

Mr. Calderhead. I understand so, but the conviction fails there in 
the State. 

Mr. Smith. But is not the failure due to the sentiment there? 

Mr. Calderhead. No, not quite. Most of the convictions have 
been set aside for the reason that the agent was protected in some way 
or other in under this interstate-commerce clause. 

Mr. Parker. Now, Mr. Calderhead, let me ask you this further 
question. If a law were passed prohibiting these C. O. D. shipments 
would not that cover the case? 

Mr. Calderhead. I am not sure that it would cover it but it would 
go a long ways in assisting the securing of obedience to the law there. 

Mr. Smith. I wanted to ask you how much we would gain in a 
moral way. Supposing Congress could and did prohibit the transpor- 
tation of liquors out into one of these towns that you have mentioned. 
Now, what would hinder these men from going across the river and 
into another county and buying; in other words, what is to be gained 
by this legislation if you are openly selling it there and fining them 
for it in violation of the Constitution what is to be gained by the 
legislation? 

Mr. Calderhead. Leave the question of those fifteen or eighteen 

I)laces that are in the State where public sentiment is in favor of vio- 
ating the law aside, I speak of the large number of counties and 
large number of small towns and communities where we would gain. 

Mr. Smith. But supposing Congress did exclude liquor from mose 
115 counties that you are speaking of and no man living in one of those 
counties could get liquor from Kentucky or any other State; I say 
what is to hinder him from going into these 15 towns and buying; in 
other words, what is to be gained by the legislation ? 

Mr. Calderhead. Distance and carfare and a lot of other things 
would hinder him from going into those towns. I have not been m 
lieavenworth myself but twice in twenty years, and 1 am not a hundred 
miles away. 

Mr. Smith. But Leavenworth could ship it to him ? 

Mr. Calderhead. The State law will take care of that part of it. 

Mr. Sterling. They would have to prosecute them in Leavenworth 
where there is that popular sentiment against the enforcement of 
the law. 

Mr. Calderhead. Not quite; if the delivery was made at the station 
and the money received for it there the sale would be there. 

Mr. Smith. But suppose it was made at Leavenworth ? 

Mr. Calderhead. Well, suppose it is; why should you go on pro- 
tecting it as far as you can; why should you? We will do the best 
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we can with our end of it. Why should you go on and protect it with 
jour end ? 

The Chairman. If I understand you correctly, you said you do not 
know of any law that could be passed that would prevent a man send- 
ing for liquor for his own use, and you do not think that such a law 
should be passed, and yet, as I said when Mr. Littlefield was out — 
And so he did not hear it — you are speaking against the bill, because 
the gentlemen here the other day said that is what they wanted, the 
very thing you say you would not be in favor of. 
- Mr. Calderhead. 1 am not responsible for anyone else's opinion; 
I am only stating my own. 

Mr. Palmer. I have not heard anybody before who said he was not 
opposed to the personal privilege. Everybody but Mr. Calderhead 
seems to think the bill we reported last year was a bad bill; the brew- 
-ers and distillers don't want that and the temperance people don't 
want it. 

Mr. Calderhead. I did not see it, and I am not discussing that. 

Mr. Palmer. That is the one that had the personal-privilege clause 
in it, to enable a man to secure liquor for his own use. Nobody seems 
to be in favor of that. 

Mr. Calderhead. I think anybody in the United States has the 
right to buy any commodity any place, except where the State juris- 
diction prohibits it, and in this case I don't know any reason why 
Congress should go on assisting the men who desire to violate the law. 
I would like to examine this second clause a little further before I say 
how much I would add to it. I think the section in some way or other 
ought to limit it to the carrying and sale of intoxicating liquors. I 
would not like very well to have that section apply to the purchase of 
a. suit of clothes in Chicago. 

Mr. Littlefield. It could not do any harm where you were doing 
a legitimate business. 

Mr. Calderhead. 1 have said much more than I intended to when 
I came in, and I thank you for the opportunity. 

STATEMENT OF HON. WILLIAM A. EEEDEE, A EEPBESENTATIVE 
IN GONGEESS FEOM THE STATE OF KANSAS. 

Mr. Reeder. Mr. Chairman and gentlemen, I was rather amused 
when the gentleman from Pittsburg was talking in regard to the Ger- 
mans and their descendants. I am a German, descended from a German 
family, and was born in Pennsylvania. When 1 heard his sentiments 
I was glad that it was my good fortune to have been moved away from 
Pennsylvania early in my liistory. I have resided in Kansas for over 
a third of a century. 

A great injustice is being done to the rural population of Kansas. 
We have a saloon in every town, kept there contrary to local law, and 
that saloon is run in this way: 

A man comes in from Missouri, or some other State, sent by some 
liquor house, who makes out a fictitious list of names, and he has a 
hundred jugs of whisky sent in by express to those names. Then the 
boys of that town, if they can be educated up to it, will go to the 
express office, pay the sight draft, take the whisky and get drunk. 
The Government of the United States thus has a saloon established in 
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every town in Kansas, against the will of our people as expressed in 
their State constitution and laws, and I belong to that class of Ger^ 
mans who believe that when the people of a community or State 
determine they will enact a certain law that the Government should 
not step in and assist in disobeying that law. I am no lawyer, but I 
know that this committee can frame a bill, if they so desire, and can 
pass it through Congress, that will put these beverages under the ban 
of the law of the State when they come within that State. 
* Personally T do not wish to put myself in a position, nor I do not 
wish the State to, that will prevent any citizen of that State wha 
desires to ship any beverage into the Statfe for their own use, and I 
believe if you should pass a law the eflFect of which would be, as some 
of you have said, to aeprive the individual of this right, that there 
would be no law passed by the State that would prevent a man from 
sending for liquors for his personal use. 

Mr. Sterling. Why doiit you prosecute them under your State law 
then? 

Mr. Keeder. 1 do not understand whether that law can be enforced 
or not. I see Mr. Calderhead thinks it could be at one time, but I can 
say that it is not enforced, and we have a pretty fair set of lawyers in 
Kansas. A good lawyer gave up the task a week or two ago in Topeka. 
after trying it for some time. He is in favor of prohibition and in 
favor of enforcing the law, but he found that it was simply impossible. 
I believe every one of you will agree we have a right to make a law 
and have it obeyed, and that the least the United States could and 
should do would be not to give aid in having it disobeyed. 1 believe I 
have seen a hundred jugs in an express office addressed to names of 
parties that never existed, and any boy can go there and get it by 
simply paying for it. 

Mr. Smith. Are they sent C. O. D. ? 

Mr. Reeder. Yes; but to fictitious persons. Some men utterly 
irresponsible, probably not capable of getting any other job, and men 
who are, if you will excuse the expression, certainly a very measly 
looking set of fellows, are sent out to sell this whisky. 

The Chairman. You say those men come from Missouri? 

Mr. Keeder. A good many come from Missouri, because it is the 
nearest State where intoxicants can be had legally. 

Mr. LiTTLEFiELD. That is the nearest place to come from? 

Mr. Reeder. Yes, sir. I am quite sure of these intoxicants come 
from St. Louis or from farther east; I am not acquainted with the 
source of supply. 

Mr. Smith. 1 have no doubt you will find some Kentuckians there. 

Mr. De Armond. Do your lawyers and judges believe they can not 
prosecute these men successfully under the present law? 

Mr. Reeder. Yes, sir. 

Mr. De Armond. This committee believes unanimously, I think^ 
that they are all wrong; that if these parties who are violating the law 
were properly prosecuted by attorneys who knew the law and before 
judges who would do their iuty and before honest juries, that convic- 
tions could be obtained; 1 do not believe there is any question about 
that. Everyone of those sales is a sale right there and nowhere else. 

Mr. Reeder. 1 am saying that we do not control these sales. Why 
do these men come here now and try to prevent having this kind of a 
law passed? It is because they fear we will control it and carry out 
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the law. We do not control it now. You say, What eflfect would it 
have upon these fifteen places that Mr. Calderhead spoke of'i Proba- 
bly no particular eflfect, but it will have an eflfect upon forty-nine out 
of everj^ fifty settlements in Kansas; forty-nine out of every fifty com- 
munities are suflfering on account of the nonpassage of this bill, and 
you know it can do no harm to* pass it — unless it does harm to this 
illegal traflic in whisky — and if that is true why not pass it? 

I am no lawyer, but the members of this committee can formulate a 
law that will relieve us of this difliculty, and it is a deplorable diflBi- 
culty to all citizens of Kansas who desire to have the laws enforced. 

Mr. Brantley. Do you think we ought to pass a law that if it did no 
harm to anything else would do violence to the Constitution ? 

Mr. Reeder. ^o, sir; I do not think you need to pass any such law. 
In my judgment you can pass a law that would remedy this difficulty 
and not do any violence to the Constitution. 

Mr. Parker. I asked Mr. Calderhead whether a law that would put 
C. O. D. deliveries under State control would not meet all diflSculties. 
What is your opinion about that? 

Mr. Reeder. I can not say; I am not a lawyer. I think 1 would 
be a poor judicial adviser to the Judiciary Committee of the House, but 
still 1 insist that you gentlemen can formulate a law that will meet 
the difliculty and come within the Constitution. 

Mr. Parker. You can tell me this. The only difliculty is with 
C. O. D. deliveries, is it not? 

Mr. Smith. You are stating your grievances. I think, of course, 
the committee can formulate a law that will reach that condition of 
affairs; I have no doubt about that. 

Mr. Reeder. In 49 out of 50 cases this law will remedy the condi- 
dition, and our lawyers think they can not remedy it by a State law. 
I hope you will frame a law that will permit us to carry out our own 
prohibition laws in Kansas. Simply permit the Government to get' 
out of the whisky business in Kansas. 

Mr. Brantley. You do not appear here in favor of anv particular 
bill? 

Mr. Reeder. No, sir. 

Mr. Brantley. What j'^ou want is a remedy? 

Mr. Reeder. Yes. I do believe you ought to permit a bill of this 
kind to come before the House and be voted on. The gentleman from 
Wisconsin spoke about public sentiment compelling men to vote on 
certain things. I believe that public sentiment should be worked up 
just as high as it can be in favor of everything that is right, because 
public sentiment does control us, it controls me; I do not see why it 
should not, and I do not see why any set of people should not formu- 
late public opinion in any direction. 

Mr. Palmer. You mean in the direction you think is right? 

Mr. Reeder. Yes, sir. 

Mr. Palmer. But if a set of people go to work to formulate public 
opinion in a way you think is wrong, how then? 

Mr. Reeder. I do not believe people differ very much as to this 
prohibition question in Kansas as to wiiat is right. 

Mr. Smith. Yes; they are differing very widely on this proposition. 

Mr. Reeder. I will tell you public opinion in some things is made 
up by the interest of the people the men represent. 

Mr. Palmer. Altogether. 
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Mr. Reeder. If I had several large breweries in my district the 
chances are I would not be here, if I had the same opinion I have now; 
I know I would not. They are not sending men to Congress from 
Kansas that do not believe in prohibition. We have a community 
where a sentiment against the sale of intoxicants is strongly intrenched. 
That sentiment seems prevalent in the South also, but my judgment is 
they have developed as good a set of laws on the subject as we have. 
Our law is all right, if the United States will only permit us to carry 
it out. 

Mr. De Armond. I presume that as a matter of fact these anti- 
liquor laws are enforced better in the South than anywhere else in the 
States. Take 'Georgia, take Texas; you will find their laws enforced. 

Mr. Reeder. That may be; I only get information from Columbia^ 
S. C, where I looked the matter over personally. I thought they 
were making a failure of their law at the time I was there, but I 
realize there is a wonderful good sentiment on the temperance ques- 
tion in the South, and I suspect in many places it is well enforced, and 
I am glad of it. I believe if we can make this nation a temperate 
nation we have made a great stride toward perpetuating it. 

Mr. TiRRELL. Do they have open saloons in Leavenworth ? 

Mr. Reeder. Yes. 

Mr. TiRRELL. Then there will be no necessity of C. O. D. ship- 
ments there. 

Mr. Reeder. No, sir; it is wonderful how they can disobey the Con- 
stitution and the laws there, but they do. In the rural districts the 
laws are quite generally obeyed. I thank the committee for this 
opportunity to speak to you on a subject of great importance in my 
judgment. 

STATEMENT OF HON. JUSTIN D. BOWEBSOCK, A BEPBESENTA- 
TIVE I|f CONGBESS FBOM THE STATE OF KANSAS. 

Mr. BowERSOCK. Mr. Chairman and gentlemen, I shall not detain 
you long. I want to speak only of my town and more particularly of 
my interest in some such bill as is proposed. I can not speak to you 
as a lawyer, but I think I do know something about conditions in 
Kansas and about the question of temperance. My town is one of 
from twelve to fifteen thousand inhabitants, the location of the State 
university, and also of the Government^ Indian school. At the latter 
there are from 600 to 800 young Indian boys and girls, a school sup- 

Eorted by the people of the United States. We make appropriations 
ere annually for that Indian school. For more than twenty-five 
years there has not been an open saloon in this town of Lawrence^ 
which is 40 miles west of the Missouri River, west of Kansas City. 

There have been "joints" there, and there is more or less drinking. 
What I believe can be largely prevented by some such legislation as 
is proposed is this condition particularly: Young students club 
together, raise a certain amount of money, telegraph or telephone to 
Kansas City, Mo., for beer or liquor to be sent to Lawrence C. O. D.^ 
and when it comes there they take it from the express office with the 
usual results. I think you fully with myself are interested in pre- 
venting the sale or the use of liquor by these young people of our 
State, some 1,500 students in the university, and 700 or 800 Indiana 
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at Haskell Institute, because these Indians get "off the reservation" 
at times and are taken back to school under the influence of liquor. 

It is a too common thing in my town, more particularly late in the 
week, Friday or Saturday night, for these young men to carry this 
liquor from the express office to their rooms or to their clubs and have 
their carousal. We have '^joints," so called, in Lawrence — that is, a 
place where mea in violation of the law can get liquor in this way 
through the express company C. O. D. packages, and secretly, it may 
be, dispose of it to parties who will go to them for the purpose of 
purchasing it — parties usually in whom they have confidence, whom 
they will believe will not expose them to the law. 

The officers in my town are endeavoring to enforce prohibition, and 
except along the lines I have indicated they succeed. I believe there 
are young men going to school in Lawrence, perhaps hundreds of 
them, who have never seen an open saloon in the State of Kansas. 
Many of them go outside of the Staffe, of course, and see places where 
liquor is sold, and it has seemed to me — it does seem to me — that some 
such legislation as is proposed will help the people in my State to bet- 
ter enforce temperance there than is possible under conditions as they 
exist at this time. 

Mr. Smith of Kentucky. The chief trouble is in the C. O. D. busi- 
ness; that is the source of the great trouble there, is it not? 

Mr. BowERSOCK. As a rule these young men or older men would 
not go to Kansas City, buy liquor and pay for it, and take it or have 
it sent to Lawrence. They can readily get supplied C. O. D., and do; 
not only the young men, of course, but others. And the evil in my 
town may be greater because we have young men from all parts of the 
State, and hence the greater need of a safeguard. 

Mr. DiNWiDDiE. I want to introduce Dr. Howard H. Russell, an 
attorney at law, chairman of our national headquarters committee. 
Mr. Kussell is from New York. 

STATEMENT OF DE. HOWAED. H. ETJSSELL. 

Mr. Russell. Mr. Chairman and gentlemen, our legislative super- 
intendent of our antisaloon league is to present the legal argument in 
closing our case before you, and so I will not take time upon Qiat point. 
What 1 wish to urge especially is with reference to the general propo- 
sition, and with reference also to the objection which we have among 
the officers of our antisaloon league and our workers throughout the 
country to the introduction of any amendment to the Littlefield bill 
as it is now pending before the committee. I suppose that all under- 
stand that in the States we have come to a point now where the prin- 
ciple of local option in dealing with the liquor question is a generally 
accepted principle on the part of the people of the whole country, 
both from the standpoint of citizenship and also from the standpoint 
of the courts. 

There are thirty-eight States in the Union where local option in 
some form is provided for; there are sixteen States in which they can 
vote by counties whether they will have saloons among them or not; 
in the rest of the States, either by municipality or by wards or by 
resident districts, the people can deal with this question and settle it 
for themselves as to whether they will have liquor selling as a beverage 
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among them or not, and the courts universally hold this method of 
dealing with the question is a proper one. 

If, as Mr. Dinwiddie will show, it is perfectly constitutional for the 
Congress of the United States to strengthen the provisions of what 
we have known in the past as the Wilson law, so as to withdraw the 
oversight of this business which is now impliedly and directly held by 
the United States in connection with the interstate commerce law, so 
as to relegate to the States the whole question of dealing with the 
liquor traffic, then we insist in our hearing before you that the United 
States ought to do for each individual State in the Union what the 
individual States are now doing for the counties and the various local- 
ities in the States, namely, giving the States local option in dealing 
with this liquor question, which will be the result, as we anticipate, of 
the report and passage of the Littlefield bill as it is pending before you. 

The operation of such a law is not going, perhaps, to directly help 
to better enforce law in such comnfunities as Leavenworth, Kansas City, 
Kans.; Rutland, Vt.; or Brattleboro, Vt., but it is going to have this 
result: In States where local option has been adopted it will enable 
them to go forward in the enforcement of law unhampered by the 
handicap that has been on the States through the interstate-commerce 
clause of the Constitution. Now, take it up in Vermont. When the 
question was up there some three or four years ago as to the repeal of 
tne State prohibition law, one great argument used by those in favor 
of repealing the law and substituting local option — the great argument 
was that liquor was being sent there from New York State into the 
various communities in Vermont, and that the result was being accom- 
plished of the sale and use of liquor through the interstate privileges 
accorded to the brewers and liquor dealers of New York State, and 
that the prohibition law was thereby rendered nugatory. And so they 
insisted that it ought to be abolished, since they would have liquor 
anyhow under the interstate-commerce provisions. 

Referring to that feature of it, which applies to all these municipal- 
ities of these different States, we insist that the United States should 
withdraw this oversight of the liquor question which is implied in the 
use of the present interstate-commerce regulations. 

Mr. Brantley. May I interrupt you to ask a question? 

Mr. Russell. Certainly, sir. 

Mr. Brantley. You understand the law now to be that the moment 
liquor is shipped from one State into another and delivered to the 
original consignee it becomes subject to the law of that State? 

Mr. Russell. After delivery. 

Mr. Brantley. Now, do I understand that you are seeking the 

gDwer in a State to prohibit the importation of liquor at all into a 
tate? 

Mr. Russell. What we are seeking through the Littlefield bill, 
what we desire to see, is that the whole question of the application of 
the law to the liquor question shall apply when it crosses the line, 
whatever those regulations may be, leaving it to the citizenship of the. 
States, acting through their legislators, to determine what those regu- 
lations may be. 

Mr. Brantley. It can not be sold now in the States unless the laws 
of the State are violated; the question of sale the State now absolutely 
regulates; the additional power you seek is to allow the State to pre- 
vent it from being imported? 
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Mr. Russell. If the State legislature should see fit to do that; to 
provide that it might not be sold for anv purpose. 

Mr. Br:antley. Well, having the full and complete power to pro- 
hibit the sale, what would you acquire by the Littlefield bill would be 
to prohibit the importation. 

Mr. Russell. To reach it before it is delivered to the consignee in 
railroad stations and express offices. 

Mr. Brantley. That is to prohibit its importation? 

Mr. Littlefield, Well, very likely. 

Mr. Russell, If the State desires to do that, that is what we insist 
the State ought to have the right to do. Of course, what will be done 
in the States will depend upon the public sentiment in those States 
and the legislation enacted in view of that public sentiment. Now, 
take the proposition to amend the law, which it is reported is consid- 
ered possible by the committee, the same as last year, where you 
except in the shipment the delivery for personal use. 

Now, while that seems a reasonable proposition, in view of the fact 
that most of the States allow the sale and delivery for personal use — 
the Ohio statute, for instance, provides that in the case of sale it 
excepts the sale for personal consumption, personal use, and, I think, 
that IS the statute in the case of some other States — ^yet we could con- 
ceive it possible that a State legislature might think best to prohibit 
even the delivery of liquors for personal use. They might see fit to do 
that. What I insist upon is that the States have a right to do that if 
they choose to do that; good lawyers insist that it would be a consti- 
tutional provision to prevent the sale for personal use if the legislature 
saw fit to do so. . 

Mr. Brantley. Did not the Supreme Court in the South Carolina 
dispensary case say the right to receive liquor for personal use was a 
rignt granted by the Constitution of the United States ? 

Mr. Russell. That may be so, possibly. 

Mr. Brantley. And if the Supreme Court has said that is a right 
granted by the Constitution could the State take away that right from 
the individual ? 

Mr. Russell. As good a lawyer as the dean of the Harvard law 
school is teaching the class there that the legislature of the State would 
have the right, in view of the evil effect of alcoholic liquors on public 
health and public morals, to prohibit their sale for personal use if the 
State saw fit so to do. 

Mr. Palmer. Mr. Brantley has stated what the Supreme Court said 
about that; of course the dean of the Harvard Law School may be 
wiser, and no doubt he is, but the Supreme Court's decision is what we 
have to recognize at present. 

But the right of persons of one State to ship liquor into another State to a resi- 
dent for his own use is derived from the Constitution of the United States and does 
not rest on the grant of the State law. Either the conditions attached by the State 
law unlawfully restrain the right or they do not. If they do — and we shall here- 
after examine this cont«ption — then they are void. 

Now, if a man has a right to ship it into a State for his own use evi- 
dentW the man in the State has the right to receive it, and that they 
say is a constitutional right which does not rest on the grant of the 
State law. 

Mr. Littlefield. And the court here were considering this inter- 
state commerce clause specifically when they used that language, and 
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the case of Vance v. Vandercook rested entirely on the question as to 
whether the individual to whom the liquor was shipped could have it 
delivered to him for personal use. Of course if under Rhodes v. loTva 
he could have it delivered to him for sale it would be absurd to say 
that he could not have it delivered to him for personal use, and it was 
a case of personal use and not a case of sale that the court was passing- 
upon there. The court was construing this interstate commerce clause 
when it held that the Constitution did guarantee the right to have the 
liquor delivered, and so it does, under the interstate commerce clause 
as it now holds, under the construction of the court in Rhodes v, Iowa. 

Mr. Palmer. Then the proposition is to change the law to get around 
the constitutional right and amend it by some legislative action. 

Mr. LiTTLEFiELD. The only way he gets a constitutional right is 
under the interstate con:imerce clause, and when the interstate com- 
merce clause incumbrance is removed the only thing standing in the 
waj of the State carrying out that law will be removed. Before the 
Wilson law he had a right to receive it and sell it in the original pack- 
age; the Constitution of the United States gave him the right to sell 
it in the original package. 

The Wilson law removed the interstate-commerce clause perhaps to 
that extent and did not allow him to sell it, pro tanto it deprived him 
of his interstate-commerce right under the interstate-commerce clause; 
so, pro tanto, in this case there is nothing in Vance and Vandercook — 
because thev were there expressly considering the question of whether 
liquor should be delivered to a man in South Carolina for his personal 
use, and clearly under the Wilson law, the court having held that it 
did not arrive until it reached the hands of the consignee, of course 
he had a right to receive it — and in connection with that case and under 
the interstate-commerce clause the court used that language. I think 
that is an exact statement. Brother Palmer, of the situation. 

Mr. DiNwiDDiE, Is it generally known that the Supreme Court of 
the United States has actually passed upon the proposition aflSrma- 
tively , that a man can not manufacture intoxicating liquors for his own 

Eersonal use contrary to the laws of the State; is that generally 
nown? 

Mr. Brantley. That is a matter that the State regulates; this is a 
matter of importation into the States under the protection of the Con- 
stitution of the United States. 

Mr. Dinwiddie. Yes, but you asked that question whether under 
the case of Vance v. Vandercook a man has a constitutional right to 
import for his own personal use? 

Mr. Brantley. But the right to manufacture liauor in a State is a 
matter that Congress has nothing to do with; but the right to import 
from another State is a matter that comes under the jurisdiction of 
Congress and of the Constitution of the United States under the 
interstate-commerce clause. 

Mr. LiTTLEFiELD. Yes; the interstate-commerce clause. 

Mr. Dinwiddie. Which reads that Congress shall have the power 
to regulate commerce among the several States. 

Mr. Palmer. Do you think that gives the right to prohibit com- 
merce ? 

Mr. Dinwiddie. Yes. 

Mr. Smith, of Kentucky. That is hardly a fair statement. The 
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proposition is, Has Congress the power to so regulate commerce that 
the State can exercise power over interstate commerce in that State. 

Mr. Brantley. It is not a question of Congress establishing rules 
for the regulation of commerce, but the proposition is that Congress 
can relinquish its jurisdiction and let the States take it. 

Mr. Palmer. This question was altogether settled in Scott against 
Donald (165 U. S.), that Congress could under the interstate-commerce 
clause prohibit the importation of anything recognized as an article of 
commerce. 

Mr. Brantley. Perhaps. , 

Mr. Palmer. In the exercise of the police power and under the 
Minnesota act, they undertook under the guise of an inspection law to 

Srohibit the importation of cattle into the State of Minnesota, and 
ustice Harlan said that meat was a well recognized article of diet 
throughout the United States, and Congress could not prohibit the 
use of meat in Minnesota, and that the Stete could not pass a law pro- 
hibiting in Minnesota the use of meat that came from other States. 

Mr. Russell. I was going to leave these questions to Mr. Dinwiddie: 

Mr. Palmer. You were introduced as the attorney of the associa- 
tion, and I supposed we would have a right to question you. 

Mr. Brantley. If the Supreme Court really meant what it said, 
that a man had the constitutional right to import liquors for his own 
use 

Mr. Russell. Under the existing law. 

Mr. Brantley. And under the Constitution— their language was 
that he had the right under the Constitution — and I apprehend what- 
ever right he has under the Constitution Congress can not take from 
him. 

Mr. Smith. You drift into an error right there, I think, Judge 
Brantley. 

Mr. Brantley. This is the question I wanted to ask Mr. Russell. 
If that construction of the Constitution is correct, would it not tend to 
save the validity of this very law by making it comply with that lan- 
guage of the Constitution, or otherwise would you not run the risk of 
having your whole law thrown out? 

Mr. Russell. The law has been thoroughly looked into, and I think 
we would be entirely satisfied with it. 

Mr. Brantley. You were speaking specifically against that amend- 
ment, and I was simply asking you whether that amendment would 
not tend to save the validity of the law. 

Mr. Russell. Of course what we object to is an amendment that is 
absolutely sure to open the way for evasions and to weaken the pos- 
sible good results that would come from a clean turning over of this 
question to the States without any amendments. You could go ahead 
and provide amendments allowing shipments, say, for mechanical 
uses, for pharmaceutical purposes, and go on and name the various 
purposes the State recognizes as proper uses of intoxicating liquors, 
but what we ask for at the hands of the committee and at the hands of 
Congress is a law that will turn the handling of the whole question 
over to the States much in a local-option way. 

I have nothing further to say except to emphasize the fact that the 
public sentiment of this country taken together is up to the standard of 
the passage of the Littlefield bill, and we believe that the courts of the 
country ^ken together will stand by Congress in such an enactment* 
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Of course you are confronted here in the consideration of this ques- 
tion by the expressions of popular sentiment and the personal views 
of individuals on both sides of the question, and men come here, as we 
h^ard them to-day, expressing their opposition to this bill for various 
reasons, personal in their character, and 1 am ready to concede that 
the friends of this measure appear here in the same way, ready to 
stand by their position from tne standpoint of their judgment, and 
willing to stand by it from the standpoint of citizenship. 

I felt some indignation, Mr. Chairman, when the speaker here this 
afternoon gave utterance to the sentiment that some of the Members 
of Congress with whom he had conversed were proposing to vote for 
the measure upon the ground, not that they thought it was a reason- 
able proposition to submit the question to the States, but upon the 
ground that their constituents were taking a cranky view of tne ques- 
tion, and that they were compelled to go against their own judgment 
because of the sentiment in their districts. One speaker said, '•'I con- 
sider it unfair and cowardly upon the part of the people who thus 
bring their influence to bear upon Members of Congress." But, Mr. 
Chairman, is not that exactly what those who represent the interests 
of the other side are doing and have been doing in the past years of 
our experience in all these States ? 

Quite recently, Mr. Chairman, a very clear-cut and lucid editorial 
upon this question was written and published in the New York Times. 
It was headed '•'Fighting fire with water," and the editorial went on to 
say that the liquor dealers of New York State and their friends among 
the politicians were complaining because an organization had been 
formed in the State of New York, which was going up to Albany to insist 
that the legislature should pass an extension of the local option privi- 
leges from the towns to the cities of the State, giving the people the 
right, if they had a majority of the sentiment that way, to vote the 
saloon out, and that they were resenting the fact; but the Times went 
on to say that this is exactly the method that hai^ been the pi^actice of 
the liquor dealers in the past; that they have insisted that they had 
the votes to stand by or defeat men upon the proposition that they 
should stand by them and their interests in legislation, and the Times 
went on to say that they thought it was a good omen, and a good day 
had come when the temperance people had waked up to stand by those 
men that did right on the question, and they considered that fighting 
fire with water, and that tnat was the proper way to carry on the 
campaign. That was the New York Times. 

Now, one of the speakers this morning read from an editorial in a 
German paper published in Chicago, in which he sought to bring in 
before this committee this very proposition to impress the committee 
and to impress Congress with the idea that the German-Americans as 
a class would be against Members of Congress who should put them- 
selves on record in favor of this measure, and he read that portion of 
that editorial very clearly and emphatically which said '' No Congress- 
man favoring these measures is entitled to the indorsement of German- 
American citizens in the future." Now, after all, is it not true that 
public sentiment is really the thing that is in the scale in the consid- 
eration of this question ? 

I think 3^ou will all agree as lawyers, having carefully considered it, 
that it is perfectly constitutional for the Congress of the United States 
to pass the Littlefield bill, that Mr. Littlefield has been within the 
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range and purview of the Constitution in drawing it. After all, it is a 
question, when it comes to be put up to a vote m Congress, whether 
tne people of the United States will stand by Congress in tne enact- 
ment of it or not, or whether there be classes of the people, racial or 
otherwise, that will be so much offended and will carry that offense 
so positively into their political action as that it will make it improper 
and unwise and unpolitical for the Congress to pass the measure. 

Mr. Palmer. Suppose a member of this committee or a number of 
members of this committee would think the measure unconstitutional; 
would you expect them to vote for it ? 

Mr. KussELL. No, I should not say so; I argue, of course, that it is 
constitutional. 

Mr. Palmer. You would not ask Members of Congress to vote for 
it if they thought it was unconstitutional ? 

Mr. Russell. Not at all. 

Mr. Palmer. This is not a town meeting to determine what the town 
sentiment is, but the question is whether it is constitutional. 

Mr. Russell. I am proceeding to answer these statements made 
here from the standpoint of racial notions about this question, and 
what I wanted to say in connection with that is that it is indeed a good 
dav we have fallen upon now when questions of this kind can be con- 
sidered from the standpoint of public sentiment and organized public 
sentiment, so that when men do perform their duty in a maniy and 
courageous way in Congress or in State legislatures they are stood by 
in an organizea way, just as it has often been in past vears that they 
were not stood by on the part of the good people and moral people 
who were interested in this kind of legislation. 

We have had a good many illustrations recently in different States 
of the ability of the moral people to stand by the kind of men who 
stand by this kind of legislation. Take it in New York. A bill was 
introduced by a member of the legislature from Westchester County 
providing for local option, and the legislature, after a good deal of per- 
sonal appeal, did pass that measure through the assembly. Then it was 
a question, which is always up before us, as to whether we could jus- 
tify the requests and assuranses we had made to the different members 
of the legislature, and in January of this year we were able to demon- 
strate the fact that we had popular sentiment with us, for not a single 
member of the legislature who voted in favor of the extension of the 
power and privilege of the people on this liquor question, not a single 
man, fell by the way, either for renomination or reelection, by reason 
of having voted for the local-option measure, and in case of tne mem- 
ber of the legislature referrea to, while the year before he got 700 
majority, his majority was increased this time to nearly 3,000. 

So I want to say it is not unfair and it is not cowardly for the moral 
sentiment of the community to express itself in dealing with such a 
provision as this, that will give the entire control of the question to 
the States, and it is not cowardly or unfair for these men to come to 
the front and stand by the men who stand by that kind of a measure. 
As the gentleman from Kansas has said this afternoon, there are a 
good many German- Americans in this country who are in favor of the 
very kind of legislation that we are pressing here. We have in con- 
nection with our organization two or three bodies of Christian people 
made up of Germans who speak the German language and whose ser- 
mons are preached in German. The German Episcopal and German 
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Evangelical churches stand in favor of progressive temperance legisla- 
tion, and that is true to a gyeat extent with a great many Lutherans in 
this country. It will not do to group the Germans by themselves and 
say they oppose this legislation. So 1 ask you on behalf of the organ- 
ization 1 represent to report this bill without amendment, and as an 
organization I want to say that we propose to stand by the men who 
stand by the bill. 

AEGUMENT OF EEV. E. C. DINWIDDIE, LEGISLATIVE STJPEBIH- 
TEITDEKT ANTISALOON LEAGTTB OF AMEEICA. 

Mr. DiNWiDDiE. Mr. Chairman and gentlemen of the committee: 
I want to beg the pardon of the committee for something 1 can not 
help, and at the same time beg its indulgence. I have been unfortu- 
nate in being housed for four weeks with a case of sickness, and have 
Bst come out to-day for the first time, so that I am anything but at par. 
owever, I have some considerations which I hope to present to the 
committee, some of which I thing have not been presented before, and 
while 1 do not ask not to be interrupted, before 1 get through I hope 
to cover most of the points that have in a sense been in controversy, 
and if you will allow me to finish in that way I shall be very glad to 
be subject to anv catechization which the committee desires. At the 
same time, if I should make a misstatement of fact or misquote a deci- 
sion or should err in the law, I should be very glad to be called down 
on the spot, for 1 shall attempt not to err in those ways, and, of course, 
I believe we best serve any cause by being absolutely accurate in our 
statements and terminology. 

We are here in behalf of the Littlefield bill (H. R. 13665). This 
bill is the same in intent as the Hepburn-DoUiver bill, so called, intro- 
duced in the Fifty-eighth Congress. The first section is slightly modi- 
fied in language, so that its actual intent as a direct regulation of 
commerce by Congress is made clearly manifest. A second section 
is added which conforms to the well-known practice and usage in the 
commercial world in which C. O. D. shipments are held subject to 
the order of the consignor until actually delivered to the consignee 
after the payment of the price of the goods transported, together with 
the transportation charges by the consignee, and generally with an 
additional charge, designated in the business world as a C. O. D. return 
charge, to pay the cost of transmission by the common carrier of the 
purchase price from the consignee to the consignor at the original 
place of shipment. 

It was my intention to set forth at all necessary length the necessity 
for some adequate legislation of this character to meet a condition 
which was unexpectedly imposed upon the States by the decision of 
the United States Supreme Court in what were known as the Iowa 
Transportation and Original Package cases, known as the Bowman v. 
Northwestern Railway (125 U. S., p. 465) and the Leisy v. Hardin 
(135 U. S., 100) cases, respectively. It has become, however, almost 
unnecessary for me to do this, in view of the full and convincing state- 
ments from their own observation concerning the need of such legis- 
lation by Congress which have been made before this committee during 
the progress of these hearings, particularly by Mr. Williams, of Miss- 
issippi, and Judge Smith, of Iowa, both members of Congress and 
both personally cognizant of existing diflSculties in the enforcement of 
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8tate legislation because of the inaction of Congress under the decisions 
referred to and the later construction of the Wilson law in Rhodes v. 
Iowa (170 U. S., 412). 1 shall take occasion, however, simply to 
advert to such necessity when the proper point in the history of 
Supreme Court decisions touching intoxicating liquors is reached in 
this argument. 

I desire to set forth succinctly the various decisions of the United 
States Supreme Court from the earliest cases down to the present, so 
far as they have a bearing upon the proposed legislation before your 
committee. I expect to be able to show that while admitting the 
exclusiveness of tne power of Congress to regulate interstate com- 
merce as delegated to it by section 8 of article 1 of the Federal Consti- 
tution, it is the unquestionable fact that the States never delegated 
what are universally known as their police powers, and under which 
are grouped all legislation for the conservation of the public health, 
the public morals, and the prosperity and peace of their own citizens, 
to Congress. This was never contended, that 1 am aware of; but in 
order that there might be no doubt whatsoever upon the subject the 
people of the various States added a specific amendment to the Fed- 
eral Constitution whereby they declared that all powers not delegated 
to the United States were reserved to the States or to the people. 
(Tenth amendment to the Federal Constitution.) 

It is also easily demonstrable that under these reserved powers they 
exercised complete control of the liquor traffic within their borders, 
whether that traffic was wholly internal or whether the liquors had 
been imported from foreign countries or from sister 'States. This was 
done in the absence of any specific regulation of the same traffic by 
Congress. This continued practically unassailed from the adoption of 
the Federal Constitution until the celebrated license cases came before 
the Supreme Court on error from the State courts of Massachusetts, 
Rhode Island, and New Hampshire. The cases for the liquor-traffic 
men were argued by the most eminent counsel which the country 
afforded at that time, Daniel Webster and Ruf us Choate appearing for 
those interests against the constitutionality of the State legislation of 
the Commonwealths referred to. 

Although the eminent judges on the bench at the time these cases 
' were tried in 1847 did not wholly agree in the reasoning by which they 
reached their conclusions, Chief Justice Taney and five other iustices 
delivered able, and in some cases, lengthy opmions, and a sixth asso- 
ciate justice, Mr. Justice Nelson, announced his concurrence in the 
views of the Chief Justice and Mr. Justice Catron, and all reached the 
decision that the legislation of these States was valid as an exercise of 
their police powers, and although in two of the cases, namely, Thurlow 
V. Massachusetts and Fletcher v, Rhode Island, the liquors which gave 
rise to the controversy were of foreign importation, and in the case of 
Pierce v. New Hampshire the liquor was a barrel of gin imported 
from a sister State coastwise into the State of New Hampshire, and 
the State regulations, therefore, by the imposition of a tax or license 
fee and in one case by the total prohibition of the sale, amounted to a 
regulation of commerce with foreign countries and among the States 
of the Union, they were nevertheless not repugnant to the commerce 
clause of the Constitution, because Congress had not legislated upon 
the subject, and the virtual holding of the court was that the silence 
of Congress upon a subject of that character, which vitally affected 
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the eflfect of the internal laws of the State for the protection of the 
health and morals of their people, indicated therebjr its willingness 
that the States should so legislate as to conserve their welfare in that 
regard, and so far as outside interference was concerned should in that 
way be able to preserve the integrity of their policy on that question. 
These facts are abundantly substantiated in the License cases, reported 
in 5 Howard, 504 to 633. 

I ^o further to say that on the subject of intoxicating liquors that 
decision was acquiesced in by Congress bjr its continued silence, was 
looked upon as the supreme and controlling law by the States in the 
shaping of their legislation on this question, and was recognized by 
the courts up to the time of the Iowa cases, in 1888 and 1890, respect- 
ively, to which I have already referred. Indeed, they were only 
directly overruled upon the announcement of the opinion in Leisy v. 
Hardin, April 28, 1890. 

I need not emphasize before this committee the value to the States 
of what are commonly known as their police powers. They are vital 
to their prosperity and integrity. These statements run all the way 
through the long line of judicial decisions sustaining their exercise in 
the matter of regulating and controlling and even prohibiting traffic 
in intoxicating liquors. From the License caseiS, reported in 5 
Howard, down through Bartemyer ^. Iowa (18 Wall., 129); Beer Com- 
pany V. Massachusetts (97 U. S., 25); Tiernan v. Rinker (102 U. S.^ 
123); Foster v. Kansas (112 U. S., 201); Mugler v. Kansas and Kansas 
V. Ziebold (123 U. S., 623); Bowman v. Northwestern Railway (125 U. 
S., 465) and Kidd v. Pearson (128 U. S., 1); Eilenbecker v. Plymouth 
County (134 U. S., 31); Leisy v. Hardin (135 U. S., 100); Crowley v. 
Christensen (137 u. S., 86), and numerous cases since, including the 
more recent cases of Rippey v, Texas (193 U. S., 504) and Lloyd v. 
Dollison (194 U. S., 445), all of these go to show the absolute necessity 
of the exercise of these powers bv the States. 

Mr. Justice Harlan emphasized this point in the able dissent in the 
Bowman case which he delivered on behalf of himself and Chief J us- 
tice Waite and Associate elustice Gray when he quoted Sherlock v. 
Ailing (93 U. S., pp. 99, 103): 

In conferring upon Congress the regulation of commerce it was never intended to^ 
cut States off from legislating on all subjects relating to the health, life, and safety of* 
their citizens, though the legislation might indirectly affect the commerce of the 
country. 

And again he quoted from Patterson t\ Kentucky (97 U. S., 501, 505) 
wherein ''The principle was affirmed that the police power of the 
State was not surrendered when authority was conferred upon Con- 

§re8s to regulate commerce with foreign nations and among the 
tates." His concluding sentence in that able dissent was: 

The reserve power of the States to guard the health, morals, and safety of their 
people is more vital to the existence of society than their power in respect to trade 
and commerce, having no possible connection with those subjects. 

Still more emphatic as showing the wigdom of that reservation, which 
was designed to leave with the SSites the un trammeled exercise of their 
police powers, are some of the statements in the dissenting opinion 
of Mr. Justice Gray on behalf of himself and Justices Harlan and 
Brewer in the Original Package Case of Leisy v. Hardin, heretofore 
referred to. In referring to the case of Kidd v, Pearson (128 U. S. , 
1), the court unanimously sustained the prohibitory statute of Iowa 
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under review, which prohibited the manufacture and sale of intoxi- 
cating liquors for exportation. The court, in showing how impracti- 
cable it would be for Congress to regulate the manufacture of goods 
in one State to be sold in another, said: 

The demands of such supervision would require not uniform legislation generally 
applicable throughout the United States, but a swarm of statutes only locally appli- 
cable and utterly inconsistent. 

A situation more paralyzing to the State governments and more provocative to con- 
flicts between the General Government and the States and less likely to have been 
what the framers of the Constitution intended it would be difficult to imagine. 

Mr. Justice Gray continued: 

The language thus applied to Congressional supervision of the manufacture within 
one State of intoxicating liquors intended to be sold in other States, appears to us to 
apply with hardly less force to the regulation by Congress of the sale within one 
State of intoxicating liquors brought from another State. How far the protection of 
the public order, health, and morals demands the restriction or prohibition of the 
sale of intoxicating liquors is a question peculiarly appertaining to the legislatures of 
the several States, and to be determined by them upon their ow^n views of public 
policy, taking into consideration the needs, the education, the habits, and the usages 
of people of various races and origin, and living in regions far apart and widely 
differing in climjite and in physical characteristics. 

The local option laws prevailing in many of the States indicate the judgment of as 
many legislatures that the sale of intoxicating liquors does not admit of regulation by 
uniform rule over so larce an area as a single State, much less over the area of a con- 
tinent. It is manifest that the regulation of the sale, as of the manufacture of such 
liquors manufactured in one State to be sold in another, is a subject which, far from 
requiring, hardly admits of a uniform system or plan throughout the United States. 
It is, in its very nature, not national, but local, and must, in order to be either 
reasonable or effective, conform to the local policy and legislation concerning the 
sale or the manufacture of intoxicating liquors generally. Congress can not regulate 
this subject under the police power, because that power has not been concMed to 
Congress, but remains in the several States; nor under the commercial power, with- 
out either prescribing a general rule unsuited to the nature and requirements of the 
subject or else departing from that uniformity of regulation which, as declared by 
this court in Kida v. Pearson, above cited, it was the object of the commercial clause 
of the Constitution to secure. 

I have read that much along that line with regard to the reserved 
police powers of the State and want to add a few sentences more, for 
this reason: That contrary to the statement made here four weeks ago, 
when I attended, contrary to the statement of the attornej'^ of the 
Brewers' Association, this legislation is not designed to secure the 
better enforcement of any specific class of legislation in the States.^ 
The whole object of this bill is to subject intoxicating liquors upon 
coming within the boundary of the State, to the jurisdiction of the 
State into which they go, so that whatever the policy of the State may 
be, whether it be prohibition or license or taxation or local option or 
the dispensary system, foreign liquors brought from other States 
within the boundar}'^ of the State shall be placed upon an equal foot- 
ing with domestic liquors produced therein, and 1 go further to say 
that another statement in the brief of counsel for the Brewers' Asso- 
ciation erred when it said that the design of this bill was to eflPectuate 
the -policy of prohibition in the States and that it was designed to do 
what Congress never intended to do when it originally passed the 
Wilson law sixteen years ago. 

I happen to have looked that matter up with considerable care. I 
have here the report which Senator Wilson brought in from the Judi- 
ciary Committee of the Senate advocating at that time the passage of 

19 
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the Wilson law, and that report distinctly says that the design of the 
legislation was to subject liquors to the jarisaiction of the laws of the 
various States as soon as they entered the State. Mr. George — and I 
think I need not sav that Senator George of Mississippi had a reputa- 
tion, and doubtless had it justly, of being one of the ablest lawyers that 
ever sat in the Senate of the (Jnited States — followed with an opinion 
advocating the passage of the Wilson law in which he said practically 
the same thing, that the whole design was to restore to the States the 
reserved police powers of the State which were practically wrested 
from them summarily and unexpectedly by the Supreme Court decision 
in the Leisev v. Hardin case, and to give to the States absolute and 
untrammelea control of liquors shipped in from other States as they 
already had control of liquors produced within the State itself. 

Mr. LiTTLEFiELD. And did not Senator George sav in that report 
that his opinion was that they still had that right, although the court 
had held the other way ? 

Mr. DiNWiDDiE. Absolutely. 

Mr. LiTTLEFiELD. And that inasmuch as the court had so held, he 
recommended the passage of the legislation that there might not be 
any legal obstacle to what he believed to be the inherent right of the 
State? 

Mr. DiNwiDDiE. Yes, that is absolutely true, and I will revert to 
that now, if you will permit me. I will say just exactly what Senator 
George did hold. In the first place, as you all probably know, reading 
the Bowman v. Northwestern decision. Justice Matthews in delivering 
the opinion of the court in that case, practically hinted — almost said 
in terms — that the importation of intoxicating liquors from another 
State doubtless carriea with it the right to sell in original, unbroken 
packages, and he cited Brown v, Maryland (12 Wheat., 439), the 
original fundamental case in which that very principle was upheld, 
and which has always been maintained in the decisions of the tJnited 
States Supreme Court. 

Doubtless it was with that idea that was thrust out — it is true it was 
a dictum of the court in the decision of the Bowman case, but it was 
thrust out — and in view of what might happen I take it that in the 
Fiftieth Congress a bill was introduced substantially the same as the 
Wilson law in the fifty-first, and Senator George united with a majority 
of the Judiciary Committee of the Senate against the passage of the 
law on the ground that the States had the power then under their 
police powers to handle the entire subject in their own way, and that 
there was not any necessity for any such legislation. But immediately 
after the adjournment of the Fiftieth Congress the liquor men opened 
up. the sale of liquor in some of the States in original packages, and 
the Leisey v, Hardin case was brought to the Supreme Court and the 
court held that the sale of intoxicating liquors imported from another 
State was constitutional, and that the State law could not abridge it. 

Mr. LiTTLEFiELD. That is in the original package? 

Mr. DiNWiDDiE. Yes, in the original package. And then Senator 
George, as Mr. Littlefield suggests, was face to face with the Wilson 
bill proposition. He never believed that the States had parted with 
their reserved police power; at the same time here was the Supreme 
Court of the land, the court of final jurisdiction, that held against him, 
that the reserved police powers were not competent in these States to 
forbid the sale of liquors in the original package when transported 
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into the States from other States, and so he did the only thing that was 
left for a practical man to do; he supported legislation that in the pre- 
ceding Congress did not have the concurrence of his judgment simply 
because he did not think it was necessar}'^ legislation. He believed 
that the decision of the Supreme Court took away powers from the 
States which they had always had, and that they ought not to have 
been wrested from the States in the manner in which they were. 

But this was the supreme law of the land after the court had pro- 
nounced that opinion, and so Senator George joined with the majority 
in the Senate aad helped pass the Wilson law for the purpose, as he 
said in his concurring opinion, of giving back to the States powers 
which they ought to have, which they needed, which were vital to their 
existence, and which, in his judgment, ought never to have been taken 
away from them, or, more properly speaking, of removing a barrier to 
the operation of State laws on this subject. 

Just one thing more along that line. I continue the quotation from 
Mr. Justice Gra}'^ on the police powers of the States: 

The protection of the safety, the health, the morals, the good order, and the general 
welfare of the people is the chief end of government. Salus populi suprema est lex. 
The police power is inherent in the States, reserved to them by the Constitution, 
and necessary to their existence as organized governments. The Constitution of 
the United States and the laws made in pursuance thereof being the supreme law of 
the land, all statutes of a State must, of course, give way, so far as they are repug- 
nant to the National Constitution and laws. But an intention is not lightly to be 
imputed to the framers of the Constitution, or to the Congress of the United States, 
to subordinate the protection of the safety, health, and morals of the people to the 
promotion of trade and commerce. 

The police power extends to the control and regulation of things which, when used 
in a law^ful and proper manner, are subjects of property and of commerce, and yet 
may be used so as to be injurious or dangerous to the public safety, the public health, 
or the public morals. Common experience has shown that the general and unre- 
stricted use of intoxicating liquors tends to produce idleness, disorder, disease, 
pauperism, and crime. 

The powxr of regulating or prohibiting the manufacture and sale of intoxicating 
liquors appropriately belongs, as a branch of the police power, to the legislatures c3 
the several States, and can be judiciously and effectively exercised by them alone, 
according to their views of public policy and local needs; and can not practically, if 
it can constitutionally, be wielded by Congress as part of a national and uniform 
system. 

The statutes in question were enacted by the State of Iowa in the exercise of its 
undoubted power to protect its inhabitants against the evils — physical, moral, and 
social — attending the free use of intoxicating liquors. They are not aimed at inter- 
state commerce; they have no relation to the movement of goods from one State to 
another, but operate only on intoxicating liquors within the territorial limits of the 
State; they include all such liquors without discrimination, and do not even mention 
where they are made or whence they come. They affect commerce much ifiore 
remotely and indirectly than laws of a State (the validity of which is unquestioned) 
authorizing the erection of bridges and dams across navigable waters within its lim- 
its, which wholly obstruct the course of commerce and navigation; or than quaran- 
tine laws, w^hich operate directly upon all ships and merchandise coming into the 
ports of the State. 

If the statutes of a State restricting or prohibiting the sale of intoxicating liquors 
within its territory are to be held inoperative and void as applied to liquors sent or 
brought from another State and sold by the importer in what are called ** original 
packages," the consequence must be that an inhabitant of any State may, under the 
pretext of interstate commerce, and without license or supervision of any public 
authority, carry or send into and sell in ony or all of the other States of the Union 
intoxicating liquors, of whatever description, m cases or kegs, or even in single bottles 
or flasks, despite any l^slation of those States on the subject, and although his own 
State should be the only one which had not enacted similar laws. It would require 
positive and explicit legislation on the part of Congress to convince us that it con- 
templated or intended such a result. 
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The decision in the l^icense Cases, 46 U. S., 5 How., 504, by which the court, 
maintaining these views, unanimously adjudged that a general statute of a State, 
prohibiting the sale of intoxicating liquors without license from municipal authori- 
ties, included liquors brought from another State and sold by the importer in the 
original barrel or package, should be upheld and followed, because it was made upon 
full argument and great consideration; because it established a wise and just rule, 
regarding a most delicate point in our complex system of government, a point always 
diflficult of definition and adjustment, the contact between the paramount commercial 
power granted to Congress and the inherent police power reserved to the States; 
because it is in accordance with the usage and practice which have prevailed during 
the century since the adoption of the Constitution ; because it has been accepted and 
acted on for forty years by Congress, by the State legislatures, by .the courts, and by 
the people, and because to hold otherwise would aild nothing to the dignity and 
supremacy of the powers of Congress, while it would cripple, not to sajr destroy, the 
whole control of every State over the sale of intoxicating liquors withm its borders. 

The silence and inaction of Congress upon the subject, during the long period 
since the decision in the license cases, appear to us to require the inference that Con- 
gress intended that the law should remain as thereby declared by this court, rather 
than to warrant the presumption that Congress intended that commerce among the 
States should be free from the indirect effect of such an exercise of the police power 
for the public safety, as had been adjudged by that decision to be within the con- 
stitutional authority of the States. 

I have adverted to the police powers of the States and in the extracts 
from the foregoing judicial opinions have sought to emphasize their 
importance at this juncture, because it is important to bear in mind 
. that these powers are vitally necessary to the integrity of civil gov- 
ernment and to show that they are best exercised by the States them- 
selves. In fact, under our S3^stem of government they can be exercised 
by no other authoritv. The Congress of the United States has no 
powers of police. These powers were wisely reserved to the States, 
and our whole contention is that the latter should be absolutely unim- 
paired in their full legitimate exercise, and that under its. delegated 
authority to regulate commerce among the States Congress should 
cooperate with the States to the fullest possible extent in preventing 
the agencies of interstate commerce from being used in sucn a way as 
to break down and practically nullify the legitimate legislation of the 
States passed in the unquestioned exercise or their police powers. 

In the Bowman v. Northwestern Railway case, aecided March 19, 
1888, the Supreme Court held — 

That a State can not, for the purpose of protecting its people against the evils of 
intemperance, enact laws which regulate commerce between its people and those of 
other States of the Union unless the consent of Congress, express or implied, is first 
obtained. 

In this case also the court made use of the expression in closing its 
opinion: 

It is easier to think that the right of importation from abroad and of transporta- 
tion from one State to another includes, by necessary implication, the ri^ht of the 
importer to sell in unbroken packages at the place where the transit terminates, for 
the very purpose and motive of that branch of commerce which consists in transpor- 
tation is that other and consequent act of commerce which consists in the sale and 
exchange of the commodities transported. Such, indeed, was the point decided in the 
case of Brown v. Maryland (12 Wheaton, 419) as to foreign commerce, with the 
express statement in the opinion of Chief Justice Marshall that the conclusion would 
be the same in the case of commerce among the States. 

The liquor people were quick to take advantage of this suggestion 
although the decision on this point was definitely reserved, and original 
package saloons were started all over the States of Iowa and Kansas, 
particularly, and the spectacle of foreign manufacturers and liquor 
dealers shipping liquors into these States in which the prohibitory 
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policy prevailed and selling them, either through their own agencies 
or to citizens of those States whom they could secure to purchase their 
liquors, for in the original unbroken packages the citizens of Iowa and 
Kansas were conclusively interdicted from manufacturing and selling 
such liquors within their States. 

I have already adverted to that in the extemporaneous remarks that 
I made, and it was afterwards carried out in the Leisey v. Hardin 
decision. 

Mr. BiRDSALL. I notice that this Littlefield bill does not apply to 
foreign countries at all; it simply applies between States and Terri- 
tories. 

Mr. DiNwiDDiE. I should be very glad to have it made to apply to 
foreign countries. 

Mr. BiRDSALL. I wanted to find out whether that was a mere omis- 
sion, or whether it was intentional. 

M.r. Littlefield. I can saj'^ that it is merely an inadvertence. 

Mr. BiRDSALL. And there is no legal objection to making it apply 
to foreign countries? 

Mr. Littlefield. No. 

Mr. DiNwiDDiE. 1 do not think there is. But, pardon me, there is 
this one thing of a practical nature to be taken into consideration. 
Our difficulties, of course, are not nearly so great in the matter of im- 
portations from foreign countries as from importations from one State 
to another. 

Mr. BiRDSALL. I could not see any legal difficulty there. 

Mr. DiNWiDDiE. None at all. 

The firm of Gus Leisy & Co., of Peoria, 111., had shipped liquors 
into the city of Keokuk, Iowa, and the liquors had been seized by the 
marshal of the city and ex officio constable of the township, and a suit 
of replevin was brought to secure possession of the confiscated liquors. 
The case ultimateljr came before the Supreme Court of the United 
States, and the decision was reached, not, nowever, without the quali- 
fication of an able dissent by Justices Gray, Harlan, and Brewer, pre- 
viously referred to, that — 

A statute of a State prohibiting the sale of any intoxicating liquors, etc., is, as 
applied to a sale by the importer and in the original packages or kegs, unbroken 
and unopened, of such liquors manufactured and brought from another State, uncon- 
stitutional and void, as repugnant to the clause of the Constitution granting to Con- 
gress the power to regulate commerce with foreign nations and among the several 
States. 

This decision was rendered on behalf of the court by Mr. Justice 
Fuller, but in this connection, while undoubtedly this reversed the 
former holding of the court and interpreted the silence of Congress 
with respect to interstate commerce in any particular commodit}^ to 
indicate its will that commerce in that article should be free, it became 
the supreme law and to a very large degree, as undoubtedly recognized 
by a majority of the court itself and specifically pointed out and 
deplored in the minority dissent heretofore referred to, it practically 
rendered useless much of the legislation of the States upon the liquor 
question, because while the States might prohibit their own citizens 
from manufacturing and selling intoxicating liquors within the borders 
of the State, outside manufacturers and dealers could, so long as 
Congress did not legislate to relieve the situation, send their wares 
into the State and have them sold in the original packages in utter 
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defiance of the expressed will of the people of that State, as shown 
either in constitutional or statutory enactments or both. 

As throwing light on the subsequent action of Congress and as also 
shedding light on the power of the national legislature to enact such a 
measure as we now advocate before j^our committee, I desire to call 
attention" to some suggestions which were incorporated in the majority 
opinion, both in the Bowman v. Northwestern Transportation Case 
and also in the Leisy v. Hardin Original Package Decision. Mr. 
Justice Matthews, in delivering the former, said (found on p. 493 of 
volume 125, U.S.): 

It (a State) can not, without the consent of Congress, express or implied, r^olate 
commerce between its people and those of other States of the Union, in order to 
effect its end, however desirable such a regulation might be. 

Throughout the Leisy case the court, while constrained to declare 
the Iowa statute in controversy unconstitutional, nevertheless, seeing 
the embarrassing, if not intolerable, situation in which such decision 
would leave the States in respect of the exercise of their police pow- 
ers as affecting the liquor traffic, used the following expressions, indi- 
cating clearly that the desired redress lay in legislation by Congress: 

* * * unless placed there by Congressional action (135 U. S., p. 108); hence, 
inasmuch as interstate commerce consisting in the transportation, purchase, sale, and 
exchange of commodities is national in its character and must be governed by a 
uniform system, so long as Congress does not pass any law to regulate it or aUow the J^tes 
to do so (ibid., p. 109) ; * * * can a State, in the absence of legislation on the part of 
Congress, prohibit either importation from abroad or from a sister State, or when 
imported, prohibit their sale by the importer? (ibid., p. 110); * * * essentially 
a regulation of commerce among the States and not sanctioned by th^ authority, express 
or implied, by Congress * * * (ibid., p. 119). 

Ihe responsibility is upon Congress, so far as the reflation of interstate commerce is 
concerned, to reinore the restrictions upon the State in dealing with imported articles of 
trade within its limits, which have not been mingled with the common mass of prop- 
erty therein, if, in its judgment, the end to be secured justifies and requires such 
action (ibid., p. 124). * * * In the absence of Congressional permission to do 
so, the State had no right to interfere by seizure or anjr other action in the prohibi- 
tion and sale by the foreign or nonresident importer (ibid., pp. 124-5). 

I call attention to the fact that that is an unusual thing, from my 
reading of court decisions, for a court to point out to the legislature 
the method by which the court decision could be practically overcome; 
and yet the court recognizing the tremendous injustice — I think I may 
use that expression — that would befall the States from the very deci- 
sion which the}" felt constrained to render in that case, went so far as 
to point out the method by which the necessary redress could come to 
the States. 

In harmon}' with these suggestions from the court (and although 
the latter may not have been most careful in emploj ing the language 
to indicate that there was redress from the situation which their deci- 
sion forced upon the States, I may say in passing that such language 
on the part of the Supreme Court clearly indicated their judgment 
that there was a remedy and that it was entirel}'^ possible for Congress 
to administer it), and to remove the impediment to the exercise of the 
police powers of the several States occasioned bj^ the silence of Con- 
gress, the Wilson law, so called, approved August 8, 1890, was passed 
(26 Stat., 313, c. 728). That act provided— 

that all fermented, distilled, or other intoxicating liquors or liquids transported into 
any State or Territory, or remaining therein for use, consumption, sale or storage 
therein, shall, upon arrival in such State or Territory, be subject to the operation 
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and effect of the laws of such State or Territory, enacted in the exercise of its police 
powers to the same extent and in the same manner as though such liquids or liquors 
had been produced in such State or Territory, and shall not be exempt therefrom by 
reason of being introduced therein in original packages or otherwise. 

The constitutionality of the Wilson law was questioned in the case 
of in re Rahrer, coming up from the circuit court of the United States 
for the district of Kansas, and its constitutionality was distinctly 
upheld by the court in an able opinion delivered bv Chief Justice 
Fuller, who himself had delivered the opinion of the court in the 
Leisy v. Hardin case, in which he had also suggested that Congress 
could appl}^ the remedy which that decision made necessary. 

In a subsequent case coming up from the State of South Carolina, 
under the operations of the dispensary law of that State, the statute 
of South Carolina, in some of its provisions, was held to be unconsti- 
tutional on the ground that they were discriminatorv of the products 
of other States (Scott v. Donald, 165 U. S., 58). "^The ^st of the 
decision in the Scott v. Donald case, in which the provisions of the 
Wilson law were directly involved, is contained in the following 
excerpt from the opinion of the court, delivered by Mr. Justice Shiras, 
and found on page 101: 

It is sufficient for the present cases to hold, as we do, that when a State recognizes 
the manufacture, sale, and use of intoxicating liquors as lawful, it can not discrim- 
inate against the bringing of such articles in and importing them from other States; 
that such legislation is void as a hindrance to interstate commerce, and an unjust 
preference of the products of the enacting State as against similar products of the 
other States. 

The next case to come before the Supreme Court involving the pro- 
visions of the Wilson law was that of Rhodes v. Iowa, reported in 170 
U.S., 412. The decision in this case, except as to the point that the 
moving of interstate commerce goods from the platform to the freight 
warehouse is a part of an interstate commerce transportation, turned 
on the interpretation of the language used by Congress in the Wilson 
law, and particularly the six words used in that act ''arrival in such 
State or Territory." 

The following language, employed by Mr. Justice White in deliv- 
ering the opinion of the court in the Rhodes case, distinctly shows 
that the decision turned upon the construction of the language which 
I have just quoted: 

The words ** shall upon arrival in such State or Territory be subject to the opera- 
tion and effect of the laws of such State or Territory" in one sense might be held to 
mean arrival at the State line; but to so interpret them would necessitate isolating 
these words from the entire context of the act and would compel a construction 
destructive of other provisions contained therein. But this would violate the funda- 
mental rule requiring that a law be construed as a whole and not by distorting or 
magnifying a particular word found in it. It is clearly contemplated that the word 
*' arrival" signified that the goods should actually come into the State, since it is 
provided that "all fermented, distilled, or other intoxicating liquors or liquids trans- 
ported into a State or Territory," and this is further accentuated by the other pro- 
vision, **or remaining therein for use, consumption, sale, or storage therein." 

This language makes it impossible in reason to hold that the law intended that 
the word *' arrival" should mean at the State line, since it presupposes the coming 
of the goods into the State for **use, consumption, sale, or storage." The fair infer- 
ence from the enumeration of these conditions, which are all embracing, is that the 
time when they could arise was made the test by which to determine the period 
when the operation of the State law should attach to goods brought into the State. 
But to uphold the meaning of the word "arrival," which is necessary to support the 
State law, as construed l^low, forces the conclusion that the act of Congress in 
question authorized State laws to forbid the bringing into the State at all. This fol- 
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lows from the fact that if arrival means crossing the line, then the act of crossing 
into the State would be a violation of the State law, and hence necessarily the opera- 
tion of the law is to forbid crossine the line and to compel remaining be^rond the 
same. Thus, if the construction of the word "arrival" be that which is claimed for 
it, it must be held that the State statute attached and operated beyond the State line 
confessedly before the time when it was intended by the act of Congress it should 
take effect. 

Although I intended to revert to this later on, inasmuch as I think 
of it now I will be glad to take up the question that was raised a moment 
ago and speak to it a moment, and that is the statement in the court's 
decision in the case of Vance v. Vandercook (165 U. S.) in which it has 
been held by some that the court has taken the right of a man in one 
State to import liquor from another State for his personal use to be 
an inalienable right which can not be abridged b}^ legislation. Now, 
that statement has practically been made. I don't know whether that 
is the view that Mr. Brantley takes of the case or not, but at anj^ rate 
the question which was raised a little while ago leads me to speak to 
that point, as to whether or not there is anything in the Vance v. Van- 
dercook case which indicates the judgment of the Supreme Court of 
the United States to be that the right to import liquor from one State 
into another State is an inalienable right and can not be abridged by 
legislation. 

Now, what did the court hold in Vance v. Vandercook i I have the 
volume here, but it is not necessary to refer to it. I can give the exact 
language. You can readily refer to it in 170 U. S. The court said: 

The right of a man to import liquor from another State for his personal use is 
derived from the Constitution of the United States and does not rest on the grant of 
State law. 

It is derived from the Constitution of the United States. Well, if 
it is derived from the Constitution of the United States, there must be 
some article or section of the United States Constitution from which 
it is derived. What is that section or article of the Federal Constitu- 
tion which gives to a man in one State the right to import liquor from 
another State for his personal use and which right is inalienable ? 

The onl}'^ section or article in' the Federal Constitution that can be 
pointed to at all as touching the matter is section 8 of article 1, where 
the right to regulate commerce with foreign nations among the several 
States and with the Indian tribes is delegated to Congress. Is that 
not true? If that be true, then this rests absolutely, this so-called 
right rests absolutely upon that section which delegates to Congress 
the right to regulate commerce among the States. And the court 
naturally held, both for that reason and the reason that Mr. Little- 
field suggested a little while ago, that it did not rest upon the grant of 
State law, and under all the decisions we have been discussing here 
this afternoon naturally they would have to hold that such a right did 
not rest upon the grant of State law. 

Mr. Palmer. The commerce among the States existed before the 
Constitution was enacted, did it not? 

Mr. DiNWiDDiE. Yes; and each State absolutely controlled its for- 
eign and domestic commerce before the Constitution of the United 
States 

Mr. Palmer. And the only reason wh}'^ that provision was put in 
the Constitution, as far as we can learn from the debate that was had 
at the time, was to prevent the States from shutting out things from 
other States by tariffs or taxes or adverse legislation. 
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' Mr. DiNWiDDiE. Absolutely true. 

Mr. Palmer. So that when they ^ave Congress the power to regu- 
late commerce it was not a power uiat enabled Congress to prohibit 
commerce altogether, was it? 

Mr. Dinwiddie. Absolutely. Congress, under its plenary power to 
regulate interstate commerce, has the right to prohibit in certain cases, 
and it has exercised it. Is that not true, Mr. Palmer ? 

Mr. BiRDSALL. There is nothing; in that provision in article 8 or sec- 
tion 8 that gives me an absolute right to buy whisky or anything else 
in any other State? 

Mr. Dinwiddie. No; none at all, in my judgment. As long as such 
a right exists it exists because Congress, and not the States, does not 
so regulate interstate commerce as to interdict it. 

Mr. Palmer. Has not an3^ citizen the right to buy anything any- 
where he pleases, independent of the Constitution or any State laws; 
is not that one of his natural rights? 

Mr. Dinwiddie. No; the courts have held — and I could cite you, if 
1 were to take time, to the cases and pages — the courts have held, 
however, that all those rights are subject to the general right that 
every man shall conduct himself so that he shall not in his person and 
property injure otheVs. The right of the States to regulate or license 
or tax tne liquor traffic in any manner in their discretion, down to the 
passage of the fourteenth amendment, had been uniformly upheld by 
the Supreme Court; but when the fourteenth amendment was passed 
the liquor men thought they had an opportunity to getaway from the 
decisions of the Supreme Court, and Mr. Birdsall probably remembers 
the first case under that amendment came up from Iowa, the case of 
Bartemeyer v. Iowa, in 18th Wallace, 129, and the Supreme Court 
held that the fourteenth amendment did not operate in such man- 
ner — that it was protection in the pursuit of lawful occupations which 
that amendment afforded. 

Mr. Brantley. Would 1 interrupt you 

Mr. Dinwiddie. If you will pardon me a moment, I want to com- 
plete this. And then the next case came up from the State of Massa- 
chusetts when the Boston Brewing Company brought suit in order to 
enforce a provision of their charter in which they claimed that they 
had been divested of the right to manufacture beer, and under the 
fourteenth amendment they claimed they were being deprived of their 
vested right; and the Supreme Court held that the fourteenth amend- 
ment did not operate to protect a man in the exercise of an unlawful 
calling or trade. 

And then another case from Kansas a year or two later — right here 
I should sa}'^ the Bartemeyer case was reported in 18th Wallace; the 
Beer Company case from Massachusetts was reported in 97 U. S., 
and the Foster against Kansas, just mentioned, was reported in 
112 U. S., 201, and the court in the last case, after having decided 
these three cases after the adoption of the fourteenth amendment, 
and all the same way, holding it did not operate to change the right 
of the State to control or regulate the traffic within its own bounds, 
said that this question was no longer open in that court. So a few 
years later, when the Mugler v. Kansas case came up, it was on the 
point that the plant of Mugler in Kansas had been practically con- 
fiscated and taken over by the State because he was manufacturing 
beer without proper authority from the State. They had some of the 
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ablest counsel in the country in this case, as those men genei'ally do' 
have in the conduct of these cases. They had Joseph H. Choate and 
Senator Vest, of Missouri, as counsel for the appellants in this case. 

The court held it was not a natural riffht of a citizen to manufac- 
ture liquors, even for his own personal use. Counsel pressed with 
great force upon the court the fact that the simple manufacture of 
this liquor did not injure anybody else; it was not like the manufac- 
ture of gunpowder or the conduct of a fertilizer plant. They laid great 
stress on the fact that this man might use that plant to manufacture only 
for his own pjersonal use, and yet the court said it was not the natural 
right of a citizen of the United States to manufacture liquor for his 
own personal use. Now it seems to me that there is a good deal of 
light shed by this decision upon the question, also as to whether it is 
the natural right of a man to acquire intoxicating liquors by importa- 
tion if Congress makes it possible for State jurisdiction to attach to 
such liquors when they come within the State. 

The courts have held in all these cases, when the cases have come up 
(even when they were constrained to pass against the validity of the 
State laws), the courts have practically said that the object of local 
option under police powers may be impaired and rendered nugatory if 
liquors could be shipped in from the outside or if liquors could be 
manufactured in the State and exported into another State. This last 
was the exact point decided in the case of Kidd against Pearson, 128 
U. S., and in the Mugler case, as I said, it was decided that a man 
could not manufacture intoxicating liquors even for his own personal 
use. 

Mr. Sterling. Do you reconcile those cases with the case of Vance 
against Vandercook, or do you say they conflict at all. 

Mr. DiNWiDDiE. 1 do not think they conflict. I think the case of 
Vance v. Vandercook was decided in view of the court's holding in the 
Rhodes case. They held in the Rhodes case that under the language 
of the Wilson law the interstate commerce character of liquors did not 
cease until the goods had been delivered to the consignee, and yet the 
statute of South Carolina was mttemptin^ to attach to those liquors 
before delivery had been made to the consignee. 

Mr. Littlefield. The case of Vance against Vandercook was a case 
where the liquors were to be delivered to a person for his personal 
use, and hence the use of the language in the decision in that case, 
"personal use." 

Mr. DiNwiDDiE. Yes; and they construed that in view of the previous 
decision in the Rhodes case. 

Mr. Littlefield. If we passed this bill it would not be of any use 
unless the State prohibited tne personal use of liquors. 

Mr. Dinwiddie. To make this Littlefield bill any good? 

Mr. Littlefield. Yes; you would have to have a police regulation 
in the State. 

Mr. Dinwiddie. Yes; to attempt to do that. 

Mr. Littlefield. Where is there any State that has any such regu- 
lation as that? 

Mr. Dinwiddie. There is none that I know of. 

Mr. Littlefield. Then the next thing you would do would be to 
get the State to pass such a law as this to make this bill any good — 
as far as personal use goes, I mean ? 

Mr. Dinwiddie. So far as the personal-use idea goes, yes; but that 
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leads me to another thing. It has been contended in some quarters 
that this personal-use amendment is necessary in order to make this 
statute, the Littlefield bill or this statute, if it is enacted into law, con- 
stitutional, and I want to say a word or two on that line. 

Mr. Littlefield. That is an amendment restricting it as to per- 
sonal use. 

Mr. DiNWiDDiE. Yes; an amendment prohibiting the State from in- 
terfering with liquors imported for personal use. Now that can not 
be. In the first place, it seems hardly necessary to refer to it in a 
committee that knows vastly more about the law than I do, but the 
point is this: 

Grant, for the sake of argument, that it may be unconstitutional — 
which 1 do not believe — for a State, even after this bill is passed, to 
prohibit a man from importing liquor into his State for his own per- 
sonal use; if a State attempts to do that after this bill is passed I sub- 
mit to the committee it will not be this bill that is unconstitutional. 
It will be the State legislation that is passed by such a commonwealth 
after this bill passes. Is that not true? The very fact that this 
amendment is not on the Littlefield bill when it becomes a law will not 
make this at all repugnant to the Constitution of the United States, 
but if it is constitutional and it is an alienable right for a man in a 
State to import liquor for personal use from another State, I submit 
that it is the legislation by the State attempting to enact it which will 
fall as being repugnant to the Constitution of the United States. 

Mr. Littlefield. That is to say this bill simply attempts to remove 
generally the interstate-commerce inhibition. 

Mr. DiNwiDDiE. Exactly. 

Mr. Littlefield. And proceeds on the assumption that every State 
will exercise its legislative power in a constitutional manner? 

Mr. Dinwiddie. Yes. 

Mr. Littlefield. And does not single out any feature of State 
legislation for permission or authorization ? 

Mr. Dinwiddie. Not at all. 

Mr. Littlefield. But is absolutely general in its character, and if 
the State does undertake to exercise unconstitutional powers the legis- 
lation of the State is what falls? 

Mr. Dinwiddie. Exactly so; isn't that correct? 

Mr. Littlefield. I haven't any doubt about it. 

Mr. Dinwiddie. 1 haven't any doubt about it either. 

Mr. Palmer. That settles it then. 

Mr. Brantley. If it would be unconstitutional for the State to pre- 
vent the importation of liquor for personal use or otherwise, what 
would you accomplish at all by the passage of this bill? 

Mr. Dinwiddie. Well, you have heard Judge Smith, you have 
heard Mr. Williams, of Mississippi, speak of the difficulties. 

Mr. Brantley. To eliminate your second section about C. O. D.- 
deliveries and take your first section, what do you accomplish by that 
unless you could enable a State to prohibit the importation of liquor? 
It can now prevent the sale of liquor. 

Mr. Dinwiddie. After it gets to the consignee 

Mr. Brantley. If 3^ou prevent the consignee from receiving it you 
prevent its importation, and is not that what you are seeking to do 
under the first section, or at least give the States authority to do that? 

Mr. Dinwiddie. I will answer your question in this way: What we 
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seek to do is to give to the States the right to let their lawful legisla- 
tion attach to liquors upon their entrance into the State before and 
after delivery to the consignee, 

Mr. Brantley. I know that is the language 

Mr. DiNwiDDiE. That would be the eSeet if it was passed 

Mr. Brantley (continuing). But now what particular thing do you 
want the State to do? 

Mr. DiNwiDDiE. I want the State to have absolute plenary power, 
as they formerly had before the Leisy v. Hardin decision, to regulate 
the liquor traffic within their States in their own way. 

Mr. Brantley. Do you know of any power that a State would have 
upon the passage of this law that it has not now except the right to 
prevent the importation ? 

Mr. DlNWiDDiE. 1 do not know that it has, and I am perfectly frank 
to say before the committee — I believe like Mr. Williams in being 
entirely frank — I do not know any reason why the States, if it can be 
constitutionally done and they want to do it, 1 do not know of a State 
to-day that attempts to do it, but I do not know of any reason why 
thev should be prohibited from exercising that power if they choose 
to do it. 

Mr. Brantley. I was not discussing that, but I wanted you to be 
candid enough to tell us what you wanted the State to do under the 
proposition of the first section of the Littlefield bill, and if there is 
anything it could do then that it can not do now except to prevent the 
importation of liquor into the State. 

Mr. Littlefield. What was your Question? 

Mr. Brantley. My question was wnether under the first section of 
the Littlefield bill there was any power conferred except the power to 
prohibit the importation of liquor? 

Mr. Littlefield. Yes; I suppose that is true, that under the law as 
it stood after the Leisy v. Hardin case the sale in the original package 
was the essential feature of the importation proposition. I suppose 
that is true, is it not? 

Mr. DiNWiDDiE. There is no doubt about that. Now, the Wilson 
bill deprived the liquor of that essential attribute of interstate com- 
merce; but State law can not attach to the liquor under the Wilson law, 
as interpreted in the Rhodes case, until the original package reaches 
the hands of the consignee; and when it has reached the hands of the 
consignee then the law operates, which it did not do before the Wilson 
law. Now, this bill, if passed, will subject the liquor to the State leg- 
islation as soon as it arrives within the geographical limits of the 
State. For instance, if it was intended for unlawful sale it could be 
seized before it reaches the consignee. 

Mr. Littlefield. In other words, you could prevent it coming in? 

Mr. Dinwiddie. You can prevent it from coming in now for all 
legal purposes under the Wilson law when you deprive an interstate 
shipment of its essential attributes. 

Mr. Littlefield. The Supreme Court called that an incident. 

Mr. Dinwiddie. You practically deprive the whole transaction of 
any interstate commerce value. This does go further, to be sure, and 
attaches to the original package the moment it reaches the geograph- 
ical limits of the State. 

Mr. Sterling. Then, as a matter of fact, the only thing that is accom- 



COMMEBCE BETWEEN THE SEVERAL STATES, ETC. 301 

plished by the bill is that you can this way reach liquor shipped in for 
personal use. You can reach all other cases at present. 

Mr. LiTTLEFiELD. No, I don't think so, for this reason: Suppose 
a man ships in a barrel of liquor, and has shipped it in to be delivered 
to a regular dealer in liquor. Under the Wilson law you would have 
to wait until that barrel of liquor reached the place of business of the 
man operating his saloon, for instance, and when it reached his place 
of business and was delivered to him then it would be subject to seiz- 
ure and confiscation, and then he would be subject to prosecution 
under the law of the State for selling it or for keeping it with intent 
to sell. Now, if this bill becomes a law, you can reach that same bar- 
rel of liquor before it reaches the consignee. 

Mr. Sterling. Is there any advantage in that? / 

Mr. LiTTLEFiELp. Ycs, a tremendous advantage. In my own State, 
speaking from my own practical experience, one of the most eflFective 
instruments in the enforcement of the prohibitory law in Maine is the 
power to seize the liquor when it reaches the railroad station or when 
it is in the hands of the carrier — that is, when it comes along and 
before it reaches the hands of the consignee. Of course, that can not 
be done, that is, legally done, to-day, but it is one of the most impor- 
tant features in the successful enforcement of the law in my Stete* 
Do I make myself clear? 

Mr. Sterling. Yes, I see the point, but it goes this much farther 
than the suggestion I make. I have been considering the only thing 
gained by it would be that you could reach cases of liquor shipped in 
for personal use. By your explanation there is this much in adaition: 
That the}' can seize the liquor sooner than they can under the Wilson 
law as it is now. 

Mr. DiNWiDDiE. Undoubtedly. 

Mr. Sterling. So in effect the only thing you can do under this 
bill that you can not do under the Wilson law — I mean as to the prac- 
tical operation of the liquor business in any State — is to cut out the 
right of a person shipping it in for personal use. 

Mr. LiTTLEFiELD. In addition to tne element of seizure. 

Mr. Palmer. You could not cut out that right in any State up to 
that point; you would have to get some more legislation. 

Mr. Sterling. I see the point you make, Mr. Little field; that goes 
simply to being able to put into practical effect the laws of the State, 
whatever they may be. 

Mr. DiNWiDDiE. Before the State loses sight of the liquor. 

Mr. Sterling. It makes it more efficient. 

Mr. LiTTLEFiELD. YcS. 

Mr. DiNWiDDiE. I may say in this connection two things. In the 
first place I want to repudiate a suggestion made here from time to 
time by anybody that has spoken against this measure, and that is that 
we are coming up here and asking Congress to help us enforce our 
State legislation. Now that is absolutely not true. 

Mr. Sterling. Does not that go right to that question; does not 
the suggestion, the point Mr. Littlefield makes of simply enabling the 
States to enforce their local laws, go to that point? 

Mr. DiNWiDDiE. I say the legislation is not to help them. We are 
simply asking Congress to remove a bar to the successful enforcement 
of our legislation, and after Congress removes the impediment it is up 
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to US to enforce our legislation or take the evil consequences of non- 
enforcement. But the very fact — and I want to answer the statement 
made on the other side — the very fact that we are here asking for this 
legislation, the ver}'^ fact, as has been said of many States, that we 
have tried and have succeeded in convicting men for violation of State 
statutes on the liquor question in these various States, and then find 
ourselves unable to secure permanent conviction of those men when 
they plead interstate commerce, shows that the States are actually 
enforcing their legislation upon this subject, and that they are not 
wholh'^ dilatory. 

I do not mean to say that there are not exceptions, but I mean to 
say that as a general thing the States are not ''laying down" on the 
job and asking Congress to do something for them which they refuse 
or fail to do themselves. 

Mr. Smith, of Kentucky. Is not this bill tantamount to a bill remov- 
ing liquors from interstate commerce — that is, declaring that they shall 
not constitute articles of insterstate commerce; is not that the sub- 
stantial effect of this ? 

Mr. DiNWiDDiE. I will tell you, Mr. Smith, if you will permit me. 
If I have 140 U. S., I will tell yqu. I do not think anybody can 
employ language that is more apt and goes more directly to the heart 
of the matter than Chief Justice FuUerTiimself employed in re Rahrer 
case, when he decided the constitutionality of the Wilson law, and then 
goes just one step farther. He says: ^ 

No reason is perceived why, if Congress chooses to provide that certain designated 
subjects of interstate commerce shall be governed by a rule which divests them of 
that character at an earlier period of time than would otherwise be the case, it is not 
within its competency to do so. 

Mr. Littlefield was right a moment ago when he said — and I could 
go from Brown v, Maryland, the great controlling case which was 
decided by Chief Justice Marshall in 1827, with reference to the right 
of an importer to sell the imported article in the original unbroken 
package, without any State interference, from that time down. Chief 
Justice Marshall held in the leading case of Brown against Maryland, 
and it has been reiterated all through these years by the courts, that 
the sale of an imported article was an essential part of interstate com- 
merce and that the right to sell an imported article was an inseparable 
accessory of the right to import. 

Mr. Littlefield. That is, it was interstate commerce. 

Mr. DiNwiDDiE. That is, it was interstate commerce and the States 
could not interfere with it, and that was held clear up and in fact fur- 
nished the basis for the judgment of the court in the Leisy v. Hardin 
case. That was the gist of the Leisy v, Hardin case — that a man could 
import under the decision of the Bowman v. Chicago and Northwest- 
ern Railroad case and then they went farther and said if the man could 
import a package of liquor from another State he had the necessary 
accessory right, essential right, the court held and stated, to sell it in 
the original package, and that was the very point decided in the Leisy 
case. 

Now, then, the court held that Congress by the Wilson law divested 
interstate conunerce in shipments of liquor of that important element 
of sale, and our simple contention is that under the statement which 
Chief Justice Fuller made in delivering that opinion, which decided 
the constitutionality of the Wilson law, if Congress can divest an im- 
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ported package of an essential element that had always been recognized 
as such it can go further and divest it of its interstate commerce char- 
acter after it crosses the State line. 

Mr. Smith. It would not be interstate commerce at all then? 

Mr. DiNwiDDiE. Exactly not, because it is then made a domestic 
product, and this is exactly what is done here. 

Mr. Brantley. The question I wanted to ask you is this: If that 
line of reasoning is true could not Congress divest the article of its 
interstate commerce character at the place it was offered for shipment, 
although it was merchandise offered for interstate shipment, and the 
state would assume the regulation of what was actually interstate com- 
merce; where would you draw the ^ine? 

Mr. DiNWiDDiE. Oh, no; I will answer that this way very readily: 
because a State can not exercise extra territorial jurisdiction. A law 
of the State of Ohio can not operate in the State of Pennsylvania, but 
Congress, in my judgment, according to this decision — and there has 
been no pronouncement in any other case that changes that decision 
of the court or gives color to the idea that such an act would not be 
declared constitutional — the Congress can divest it at an earlier period 
of time than ordinarily. What has been the rule all through the years 
as to when interstate commerce in an article ceased? Not at the 
delivery to the consignee, the court held right along- 



Mr. LiTTLEFiELD. You mean prior to the Wilson law- 



Mr. DiNwiDDiE. 1 am speaking of interstate commerce generally, 
Mr. Littlefield, not when it was delivered to the consignee, but when 
the importer had so acted upon the imported article that it had become 
commingled with the mass of property in the State. 1 know that 
statement has been ridiculed b}'^ some of the justices of the Supreme 
Court bench, but there must have been a time — and they have always 
held that from the first sale by the importer or some other action by 
him has made it clear that it was then a part of the mass of property 
within the State, and up to that time the States could not interfere. 

Now, with reference to intoxicating liquor, it was so decided in the 
Leisy case, that the State could not interfere until after sale bv the 
importer of the original package, but Congress came in by the W^ilson 
law and divested intoxicating liquor of its interstate character, made 
it a class by itself, and divested it of its interstate-commerce character 
so far as to enable State jurisdiction to attach after delivery to the 
consignee, and so as to prevent sale. 

Mr. Littlefield. So far as the consignee is concerned it practically 
destroyed it. 

Mr. DiNwiDDiE. Yes. 

Mr. Sterling. Do you think if a man should under this law per- 
sonally take a bottle of liquor in his pocket or valise into a prohibition 
State that the State could by a law seize that bottle of liquor? 

Mr. Littlefield. They nave such a law in the State of Iowa right 
now. 

Mr. Dinwiddie. Well, it would subject liquor coming within the 
State 

Mr. Littlefield. They go that far in Kansas. 

Mr. Dinwiddie. I was interrupted a little while ago when I was 
going on to make this admission. ' Now, what is the object of all anti- 
saloon legislation, regulation, prohibition, dispensary? On its face it 
can not be defended on any other ground than that it is to decrease 
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the consumption of intoxicating liquors. If that is the case why don't 
the States pass legislation directly prohibiting people from using 
intoxicating liquors? Why, you could not enforce that legislation 
because 3'ou could not prove people guilty of violating the law as you 
can prove them guilty of violating laws against selling intoxicating 
liquors. 

In Ohio we are not a prohibition State, but we have a good deal of 
local-option territory in the State, and that legislation is aimed at the 
decrease of the consumption of intoxicating liquors. And why don't 
we go at it directly? lou could not prove one out of a hundred cases 
if the law were directed against the drinking of intoxicating liquors. 
We get at it by trying to reduce tjie sales. I have not the slightest 
hesitency in admitting that the object would be the same, and it is the 
same. Now, then, what is the practical effect? You raise the question 
of what is the practical effect in regard to the importation of liquor 
for personal use after this bill becomes a law. Take, for instance, 
Maine or Kansas or North Dakota. Liquor is consigned to a man in 
the State of Maine (which State does not forbid the personal use of 
liquor); it would simply be delivered to that consignee and unless the 
authorities in the State of Maine had reason to believe he was import- 
ing it for unlawful use. Is that not so? 

Mr. LiTTLEFiELD. To-day a man may have a wagon load of liquor 
shipped to him and if it is seized it is practically impossible to convict 
him if he claims it is for his personal use. There is no law in my 
State to-day that undertakes to prevent a man from purchasing liquor 
for his own personal use, and there has never been any suggestion of 
legislation of that kind, I may say. 

Mr. DiNWiDDiE. This bears on this point: 

It is competent for Conm-ess under the grant 01 power to regulate commerce among 
the States to determine when a subject of that commerce shall become amenable to 
the law of the State in which the transit ends. 

That is 43d Federal Reporter, 763. That is in direct harmony with 
the pronouncement of the Supreme Court in re Rahrer, in 140 u. S., 
and nas never been overruled. 

May I call the attention of the committee to the fact that we already 
have a statute of this kind which has been passed on and held constitu- 
tional. 

I have here the Revised Statutes. I call attention to section 4280. 
I would also direct attention to 4278 and 4279. These sections refer 
to the transportation of nitroglycerin and similar products under the 
acts of Congress. It tells how they shall be boxea and shipped, and 
so on — 4278 and 4279; but now, coming to 4280, it reads: 

The two {^receding sections shall not be so construed as to prevent any State, Ter- 
ritory, district, city, or town within the United States from regulating or prohibiting 
the traffic in or transportation of those substances between persons or places lying or 
being wholly within their respective territorial limits, or from prohibiting the intro- 
duction thereof into such limits for sale, use, or consumption therein. 

Mr. Palmer. Under that law if a town happened to be situated on 
the line of a railroad, they could stop dynamite or nitroglycerin from 
being carried througn the town. 

Mr. Brantley. Do you put liquor in the same class with diseased 
cattle and nitroglycerin ? 

iVIr. DiNwiDDiE. Not diseased cattle; diseased cattle are not articles 
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of commerce. It has always been competent for a State to destroy 
and prohibit the sale of diseased cattle. 

Mr. Bra:ntley. Does the Congress levy a tax upon dealers in nitro- 
glycerin ? 

Mr. DiNwiDDiE. In the States? 

Mr. Brantley. Does the United States recognize dealing in nitro- 
glycerin as a legitimate article of commere, and tax the dealers? 

Mr. DiNWiDDiE. I do not see that that has any bearing, but 1 would 
answer yes as to the first part of your question; I think not as to the 
tax. 

Mr. Brantley. It recognizes it as an article that might be produc- 
tive of loss of life by explosion. 

Mr. DiNWiDDiE. It is recognized as an article of commerce, and the 
means for transporting it are provided by that act of Congress. 

Mr. BiRDSALL. I suppose that would be upon the theory that there 
is danger in the transportation itself? 

Mr. DiNwiDDiE. Yes, certainly; but as to the question of whether 
they tax it, I do not see that that has any bearing because the Federal 
tax on liquors has always been construed not to be a license to sell, 
and to confer no authority. 

Mr. Brantley. But it is a recognition that whisky is a legitimate 
article of commerce. 

Mr. DiNWiDDiE. I do not see that; it is simply a revenue measure. 

Mr. Smith, of Kentucky. But Congress would not tax anything as 
a revenue producer that was not a legitimate article of commerce. 

Mr. LiTTLEFiELD. It taxed national-bank currency out of existence 
on the ground it was not legitimate. 

Mr. Smith. That was not for revenue. 

Mr. LiTTLEFiELD. But it was exercising that power. 

Mr. Smith. It was a very false application of the power, though. 

Mr. LiTTLEFiELD. I agree with you. But the statute says that the 
tax on liquors shall not authorize the sale of the liquor anywhere. 
The tax on its face has the express statement that it does not license 
them to sell. 

Mr. Smith. I understand it has no power in reality to license. 

Mr. LiTTLEFiELD. Not Only has no power, but it does not undertake 
to do so. 

Mr. Smith. I understand, but it is a recognition of the business as 
a legitimate business. 

Mr. LiTTLEFiELD. Nobody sclls it without a Government tax receipt, 
because he has to pay that tax, but the Government recognizes it as a 
traffic that can more probably bear the burden the Government places 
on it, and so that is the reason it is differentiated, for instance, from 
a barrel of flour, which the Government would also have a right to tax. 

Mr. DiNWiDDiE. I have some further extracts from the case of in 
re Rahrer, in which 1 think the court absolutely pointed to the ligiti- 
macy and constitutionality of this character of legislation by Congress, 
and the decision of the Sujjreme Court in the Champion Lottery case, 
which goes to the very point raised by Mr. Palmer a little while ago 
with reference to whether the right to regulate interstate commerce 
carried with it the right to prohibit, but I do not care to inflict very 
much more upon the committee, and I would simply like to call atten- 
tion to those decisions. Justice Harlan in that Champion Lottery 

c 8 8—06 20 
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case went so far as to show by a direct reference to three or four or 
five statutes of the United States that the power of the Congress under 
its delegated authority to regulate commerce had been invoked time and 
time a^in to prohibit interstate commerce. 

Mr. CALMER. Where is that case? 

Mr. DiNWiDDiE. That is reported in 188 U. S. ; the title of the case 
is Champion v. Ames, page 321. 

The Chairman. The court in that case stated that he expressly lim- 
ited the doctrine of that case to the particular facts in the case before 
him. 

Mr. DiNWiDDiE.. Yes, and I do not know of any case before the 
Supreme Court in which that has not practically been done. In nearly 
all of these intoxicating liquor cases the court has said that, and par- 
ticularly with reference to this conflict between State authority and 
Federal authority. All these cases are individual cases, and are de- 
cided under the law and Constitution upon the facts in each particular 
case. 

Mr. LiTTLEFiELD. I was going to suggest — I think you have prob- 
ably very fully covered the general propositions — would it answer 
your purpose if you would file an additional statement and have it 
printed in the Record ? 

The Chairman. Somebody suggested you be allowed a month. 
Would you prefer that? 

Mr. DiNWiDDiE. No, I would not. I prefer action by the committee 
in connection with this legislation. I do not want to lug in a lot of 
extraneous and improper matter, but inasmuch as some things have 
been adverted to by the opponents of the measure, I want in connection 
with the legal argument which I shall prepare, with your courtesy, as 
Mr. Littlefield suggests, to incorporate rather brief statements along 
one or two other Tines, not because they belong here so much, but 
because our German- American friends have put in so much that really 
does not belong before this committee, and yet which might have an 
influence, that 1 think some of those statements ought toT)e met. In 
the first place, the action of life insurance companies concerning the 
temperance or total abstinence habits of their insured and prospective 
insurers; the statement was made that the census of the United States 
showed that men that drank were better risks for insurance com- 
panies 

Mr. Littlefield. I can tell them one company that does not act on 
that hypothesis; that is the Equitable of New York. 

Mr. DINWIDDIE. Some statements were made with reference to the 
ill effects of the Sunday closing in St. Louis, which has become rather 
famous. I have statistics showing that there has been a marked 
diminution of crime because of the Sunday closing. I would like to 
incorporate that and one or two other similar facts that bear directly 
on the remarks that have been made before the committee if you will 
allow me that privilege. 

The Chairman. Yes. 

Mr. DiNWiDDiE. I was entirel}^ willing to be subjected to the ques- 
ionings of the committee, although it necessarily interfered some- 
what with the continuity of my argument. I desire to call attention 
to the fact that it was the specific language which Congress employed 
in the Wilson law, under which the Supreme Court was constrained to 
hold that the State laws did not attach to liquors imported from other 
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States until after their delivery to the consignee. 1 have already cited 
the exact language employed by the court in rendering that decision. 
In the same connection 1 call attention to the fact that when the gen 
eral power of Congress to pass such a law subjecting a class of mer- 
chandise to the jurisdiction of State laws upon their arrival within the 
State was before the court, in the case of in re Rahrer, the validity of 
the statute was upheld by an undivided court, and in answer to some 
of the Constitutional objections which have been urged against this 
proposed legislation I shall call attention to the very definite and 
clear and, it seems to me, conclusive statements of Chief Justice Fuller 
in delivering the latter decision. 

1 shall now advert to the various objections that have been raised to 
the Littlefield bill and the Hepburn-Doll iver bill of which it is the 
successor. So nearly as the^'^ can be put in definite form, the sup- 
posed constitutional objections to this measure are the following: 
First, that the passage of the law would give extraterritorial effect 
to such legislation of the States as sought to bring within their juris- 
diction imported original packages before their delivery to the con- 
signee; second, that the passage of the bill would be tantamount to a 
delegation of power vested solely in Congress by the Constitution — to 
'' regulate commerce among the several States;" third, that the passage 
of the bill, together with the operations of State laws designed to act 
on interstate shipment of liquors, would amount to concurrent legisla- 
tion by the Federal Government and the several States upon a subject 
the control of which, b\' the terms of the Constitution, was granted 
exclusively to Congress; fourth, that the power of Congress to regu- 
late interstate commerce does not include the power to prohibit; fifth, 
that the right to import intoxicating liquors from another State for the 
personal use of the consignee is a right secured by the Constitution of 
the United States and incapable of being destroyed by legislation. 

No clearer nor more conclusive answer to the first two propositions, 
as well as to the third by necessarj^ implication, is possible than the 
opinion of the Supreme Court in the Rahrer case (140 U. S., 561-564) 
as handed down by Chief Justice Fuller, and from which I quote 
verbatim : 

By the adoption of the Constitution the ability of the several States to act u{)on the 
matter solely in accordance with their own will was extinguished, and the legislative 
will of the General Government substituted. No afl&rmative guaranty was thereby 
given to any State of the right to demand as between it and the others what it could 
not have obtained before, while the object was undoubtedly sought to be obtained 
of preventing commercial regulations partial in their character or contrary to the 
common interests. And the magnificent growth and prosperity of the country attest 
the success which has attended the accomplishment of that object. But this fur- 
nishes no support to the position that Congress could not, in the exercise of the 
discretion reposed in it, concluding that the common interests did not require entire 
freedom in the traffic in ardent spirit*), enact the law in question. In so doing Con- 
gress has not attempted to delegate the power to regulate commerce, or to exercise 
any power resejrved to the States, or to grant a power not possessed by the States, or 
to adopt State laws. It has taken its own course and made its own regulation, apply- 
ing to these subjects of interstate commerce one common rule, whose uniformity is 
not affected by variations in State laws in dealing with such property. 

The principle upon which local -option laws, so called, have been sustained is that 
while the legislature can not delegate its power to make a law, it can make a law 
which leaves it to municipalities or the people to determine some fact or state of 
things upon which the action of the law may depend; but we do not rest the validity 
of the act of Congress on this analogy. The power over interstate commerce is too 
vital to the integrity of the nation to be qualified by any refinement of reasoning. 
The power to regulate is solely in the General Government, and it is an essential 
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part of that regulation to prescribe the regular means for accomplishing the intro- 
duction and incorporation of articles into and with the mass of property in the 
country or State. (12 Wheat., 448. ) 

No reason is perceived why, if Congress chooses to provide that certain designated 
subjects of interstate commerce shall be governed by a rule which divests them of 
that character at an earlier period of time than v/ould otherwise be the case, it is not 
within its competency to do so. 

The differences of opinion which have existed in this tribunal in many leading 
cases upon this subject have arisen, not from a denial of the power of Congress, 
when exercised, but upon the question whether the inaction of Congress was in 
itself equivalent to the affirmative interposition of a bar to the operation of an 
undisputed power possessed by the States. 

We recall no decision giving color to the idea that when Congress acted its action 
would be less potent than when it kept silent. 

The framers of the Constitution never intended that the legislative power of the 
nation shall find itself incapable of disposing of a subject-matter specifically committed 
to its charge. 

Congress did not use terms of permission to the State to act, but simply removed 
an impediment to the enforcement of the State laws in respect to imported packages 
in their original condition, created by the absence of a specific utterance on its part. 
It imparted no power to the State not then possessed, but allowed imported property 
to fall at once upon arrival within the local jurisdiction. 

This is not the case of a law enacted in the unauthorized exercise of a powder exclu- 
sively confided to Congress, but of a law which it was competent for the State to pass, 
but which could not operate upon articles occupying a certain situation until the 
passage of the act of Congress. 

That act in terms removed the obstacle, and we perceive no adequate ground for 
adjudging that a reenactment of the State law was required before it can have the 
effect upon imported which it had always had upon domestic property. 

Jurisdiction attached, not in virtue of the law of Congress, but because the effect 
of the latter was to place the property where jurisdiction could attach. 

The opponents of this measure claim what its advocates freely admit 
and what ever}^ lawyer knows, and of which even laymen like myself 
are cognizant, that Congress can not delegate its own powers nor 
enlarge those of a State, nor give to State laws extraterritorial juris- 
diction. None of these things are attempted by the bill under con- 
sideration. The etfect, as the Chief Justice has so well said, will be 
'' simply to remove an impediment to the enforcement of the State 
laws in respect to imported packages in their original condition created 
by the absence of a specific utterance" on the part of Congress, and 
thus place the imported property in such a position that State juris- 
diction can attach. 

Were the quotation from the opinion in the Rahrer case just cited 
not a sufficient answer to the objections just referred to, ample prece- 
dent is found in numerous other exercises of exclusive power simi- 
larly vested in Congress by the Constitution, as, for example, in the 
act approved August 17, 1789. 

It has been said that the act of August 7, 1789, acknowledges a concurrent power 
in the States to regulate the conduct of pilots, and hence is inferred an admission of 
their concurrent right with Congress to regulate commerce with foreign nations and 
among the States. But this inference is not, we think, justified by the fact. Although 
Congress can not enable a State to legislate. Congress may adopt the provisions of a 
State on any subject. When the Government was brought into existence it found a 
system for the regulation of its pilots in force in every State. The act which has 
hieen mentioned ^opts this system and gives it the same validity as if its provisions 
had been specially made by Congress. But the act, it may be said, is prosi)ective 
also, and the adoption of laws to be made in the future presupposes the right in the 
maker to legislate on the subject. The acknowledged power of a State to regulate its 
police, its domestic trade, and to govern its own citizens may enable it to legislate on 
the subject to a considerable extent; and the adoption of its system by Congress, 
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and the application of it to the whole subject of commerce does not* seem to the 
court to imply a right in the States to apply it of their own authority. But the 
adoption of the State system being temporary, being only until further legislative 
provision shall be made by Congress, shows conclusively an opinion that Congress 
could control the whole subject, and might adopt the system of the States or provide 
one of its own. 

The States have absolutely plenarj^ power over their purely internal 
affairs. At the same time, under the Constitution and clecisions of the 
Supreme Court, they are absolutely interdicted from interference with 
interstate commerce. On the other hand. Congress, while it can 
neither authorize nor forbid nor otherwise regulate the purely internal 
commerce of a State, has absolutel}^ plenary power over interstate 
commerce. This includes the regulation of the subjects and means of 
interstate commerce, as will be universally conceded. And it also 
embraces the power to determine when articles of interstate com- 
merce shall be divested of that character and become subject to the 
laws of the States; or, in other words, to use the language of in re 
Vliet, 43 Fed. Kept., 763: "To determine when a subject of that com- 
merce shall become amenable to the law of the State in which the 
transit ends." This decision has never been overruled, and, in fact, 
the decision in the Rahrer case was a conclusive affirmance of the doc- 
trine in the case of Vliet, just quoted. 

Even a cursory examination of the leading in terstate-commerce cases — 
Gibbons v. Ogden (9 Wheaton, 1) and Brown v, Maryland (12 Wheaton, 
419), as well as later cases — shows conclusively that the power of Con- 
gress to regulate interstate and foreign commerce is plenary, and that 
Congress itself is the sole judge as to the manner in which it shall be 
exercised, subject only to the actual prohibitions that are placed upon 
it by the Constitution of the United States, and there are no such pro- 
hibitions so far as this bill is concerned. The following quotation bear- 
ing on this specific point is from the celebrated opinion of Chief Justice 
Marshall in the case of Gibbons v. Ogden: 

Congress shall have power to regulate commerce among the several States and with 
foreign nations and with the Indian tribes. The subject to be regulated is commerce, 
and our Constitution being, as so ably said at the bar, one of enumeration and not of 
definition, to ascertain the extent of the power it becomes necessary to settle the 
meaning of the word. The counsel for the appellee would limit it to traffic, to buy- 
ing and selling, or the interchange of commodities, and do not admit that it compre- 
hends navigation. This would restrict a general term applicable to many objects 
to one of its significations. Commerce undoubtedly is traffic, but it is something 
more — it is intercourse. It describes the commercial intercourse between nations 
and parts of nations in all its branches, and is regulated by prescribing rules for 
carrying on that intercourse. 

We are now arrived at the inquiry. What is this power? It is the power to regu- 
late; that is, to prescribe the rule by which commerce is to be governed. This 
power, like all others vested in Congress, is complete in itself, may be exercised to 
its utmost extent, and acknowledges no J imitations other than those that are pre- 
scribed in the Constitution. 

These are expressed in plain terms and do not affect the questions which arise in 
this case or which have been discussed at the bar. If, as has been always under- 
stood, the sovereignty of Congress, though limited to specified objects, is plenary 
as to those objects, the power over commerce with foreign nations and among the 
several States is vested in Congress as absolutely as it would be in a single govern- 
ment having in its constitution the same restrictions on the exercise of the power as 
are found in the Constitution of the United States. 

The wisdom and the discretion of Congress, their identity with people, and the 
influence their constituents possess at elections are in this, as in many other instances — 
as, for example, in declaring war — the sole restrictions on which they have relied to 
secure them from its abuse. They are the restrictions on which th« people must 
often rely solely in all representative governments. 
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In this direct connection it may be well to repeat a doctrine f re- 
ouentl^ announced by the Supreme Couil, which was originally laid 
down in the Gibbons v. Ogden case, known and quoted as the leading 
interstate-commerce case, decided by Chief Justice Marshall, wherein 
it has been held that "the power to regulate interstate and foreign 
commerce is full, complete, and absolute in Congress, subject to no 
limitations other than are prescribed by the Constitution." There are 
no limitations in the Constitution that forbid Congress to pass a law 
divesting articles, to use the language of the Supreme Court ^itself, of 
their interstate commerce character "at an earlier period of time than 
would otherwise be the case." But in order to dispel all doubt upon 
this subject I refer to a very recent decision of the Supreme Court in 
the Champion Lottery case, which was known as Champion v. Ames, 
and reported in 188 U. S., 321. 

That regulation may sometimes take the form or have the effect of prohibition i& 
also illustrated in the case of In re Rahrer (140 U. S., 545). In Mugler r. Kansas 
(123 U. S., 623) it was adjudged that State legislation prohibiting the manufacture of 
spirituous, malt, vinous, fermented, or other intoxicating liquors within the limits 
of the State, to be there sold or bartered for general use as a beverage, does not 
necessarily infringe any right, privilege, or immunity secured by the Constitution 
of the United States or by the amendments thereto. Subsequently, in Bowman r. 
Chicago, etc., Railway Company (126 U. S., 466), this court held that ardent spirits, 
distilled liquors, ale, and beer were subjects of exchange, barter, and traffic, ana were 
so recognized by the usages of the commercial world, as well as by the laws of Con- 
gress and the decisions of the courts. In Leisy v. Hardin (136 U. S., 100) the court 
again held that spirituous liquors were recopiized articles of commerce, and declared 
a statute of Iowa prohibiting the sale within its limits of any intoxicating liquors, 
except for pharmaceutical, medicinal, chemical, or sacramental purposes, under a 
State license, to be repugnant to the commerce clause of the Constitution, if applied 
to the sale within the State by the importer, in the original unbroken packages of 
such liquors manufactured in and brought from another State. 

And in determining that case the court said that '' whether a State could prohibit 
the sale within its limits, in original, unbroken packages, of ardent spirits, distilled 
liquors, ale, and beer imported from another State, this court said that they were 
recognized by the laws of Congress as well as by the commercial world *as subjects 
of exchange, barter, and trafirCj' and that whatever our individual views may be as 
to the deleterious or dangerous qualities of particular articles, we can not hold that 
any articles which Congress recognized as subjects of commerce are not such.'* 
(Leisy %\ Hardin, 135 U. S., 100, 110, 126.) 

Then followed the passage by Congress of the act of August 8, 1890 (26 Stat, 313, 
c. 728), providing "that all fermented, distilled, or other intoxicating liquors or 
liquids transported into any State or Territory, or remaining therein for use, con- 
sumption, sale, or storage therein, shall upon arrival in such State or Territory be 
subject to the operation and effect of the laws of such State or Territory enacted in 
the exercise of its police powers, to the same extent and in the same manner as 
though such liquids or liquors had been produced in such State or Territory, and 
shall not be exempt therefrom by reason of being introduced therein in original 
packages or otherwise." That act was sustained in the Rahrer case as a valid exer- 
cise of the power of Congress to regulate commerce among the States. 

In Rhodes v. Iowa (170 U. S., 412, 426), that statute — all of its provisions being- 
regarded — was held as not causing the power of the State to attach to an interstate- 
commerce shipment of intoxicating liquors ** while the merchandise was in transit 
under such shipment and until its arrival at the point of destination and delivery 
there to the consignee." 

Thus under its power to regulate interstate commerce, as involved in the transpor- 
tation, in original packages, of ardent spirits from one State to another. Congress, by 
the necessary effect of the act of 1890, made it impossible to transport such packages 
to places within a prohibitory State and there dispose of their contents by sale, 
although it had been previously held that ardent spirits were recognized articles of 
commerce, and, until Congress otherwise provided, could be imported into a State 
and sold in the original packages despite the will of the State. If at the time of the 
pasjsage of the act of 1890 all the States had enacted liquor laws prohibiting the sale 
of intoxicating liquors within their respective limits, then the act would have had 
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the necessary effect to exclude ardent spirits altogether from commerce amon^ the 
States, for no one would ship, for purposes of sale, packages containing such spirits to 
points within any State that torbade their sale at any time' or place, even in unbroken 
packages, and, in addition, provided tor the seizure and forfeiture of such packages. 
So that we have in the Rahrer case a recognition of the principle that the nower of 
Congress to regulate interstate commerce may sometimes be exerted with the effect 
of excluding particular articles from such commerce. 

But there is a further confirmation of our propo&rition that it is com- 
petent for Congress to pass the Littlefield bill now under considei*ation. 
Sections 4278, 4279, and 4280, United States Revised Statutes, refer to 
the transportation of nitroglycerin and other similar substances by the 
agents oi interstate commerce. The first two sections prescribe the 
manner of the transportation required by the Federal statute. Sec- 
tion 4280 specifically provides that — 

The two preceding sections shall not be so construed as to prevent any State, Ter- 
ritory, district, city, or town within the United States from regulating or from pro- 
hibiting the traffic in or transportation of those substances, between persons or places 
lying or being within their respective territorial limits, or from prohibiting the mtro- 
duction thereof into such limits, for sale, use, or consumption tnerein. (Act July 3, 
1866, c. 162, par. 5, 14 Stat, 82.) 

Being unable to overcome the force and direct application to the bill 
under consideration of the doctrine that the power of Congress is 
plenary and that it can regulate interstate and foreign commerce 
according to its discretion, suDJect only to such limitations as are found 
in the Constitution itself, some of the opponents of this bill admit the 
accurateness of that statement, but insist that the Littlefield bill pro- 
poses not a regulation of interstate commerce by Congress, but 
abandonment of it to the States. This can not be conceded. Some of 
the cases w^hich I have heretofore cited, and particularly the decision 
in re Bahrer, are directed specifically to this point. I earnestly call 
attention again to the paragraph of Chief Justice Fuller's decision 
affirming the constitutionality^ of the Wilson law, in which he emphat- 
ically disposes of the contention of the appellant in that case that this 
was a delegation to the States of power to regulate interstate commerce: 

Congress did not use terms of permission to the State to act, but simply removed 
an impediment to the enforcement of the State laws in respect to imported packages 
in their original condition, created by the absence of a specific utterance on its part. 
It imparted no power to the State not then possessed^ but allowed imported property 
to fall at once upon arrival within the local jurisdiction. 

I now come to the objection which is urged against the pending bill 
in which its opponents claim that the Wilson law goes as far as it is 
competent for Congress to go in the matter of subjecting intoxicating 
liquors imported from one State into another to the jurisdiction of 
the State into which they are shipped. In other words, it is contended 
that the right to import intoxicating liquors for one's personal use is 
a right derived from the Constitution of the United States which can 
not DC impaired or destroyed by legislation. 

It is conceded by those who make this claim that they think they 
find their authority for this doctrine in the decision of the Supreme 
Court in the case of Vance v. Vandercook, reported in 170 U. S., 438: 

But the right of persons in one State to ship liquors into another State to a resident 
for his own use is derived from the Constitution of the United States, and does not 
rest on the grant of State law. 

I call attention, in this connection, to the fact that from the case of 
Brown v. Maryland clear down to and including the original-package 
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case of Leisy v. Hardin, it was specifically stated by the Supreme 
Court that an importer of interstate or foreign packages of merchan- 
dise had the constitutional right not only to import such merchandise 
untrammeled by State regulations or prohibitions, but that he also 
had the constitutional right to sell such imported merchandise in the 
original unbroken packages. 

In the Leisy v. Hardin case it was repeatedly held, and in fact the 
crux of the decision was that a man had the constitutional right to 
sell imported liquors in the original unbroken package, State refla- 
tions to the contrary notwithstanding. By the passage of the Wilson 
law Congress divested such imported packages of their interstate com- 
merce character upon their arrival within the State, and the law was 
held to be constitutional. When, however, the exact language of the 
law was before the court for its interpretation, it was held that the 
words employed did not permit State jurisdiction to attach until after 
delivery to the consignee. This interpretation defeated a part of the 
intention of Congress and the people, but was occasioned by faulty 
terminology. But it is contendea on the other side that, while Congress 
might deprive an importer of the right to sell the merchandise in the 
original unbroken package, this is but an incident of the interstate 
commerce transaction, and it is not competent for Congress to pass 
any regulation which would interfere with the delivery of such mer- 
chandise to the consignee. 

Were I not confident that every member of this committee is familiar 
with the language employed in numerous interstate commerce cases 
bearing directly upon the inseparability of the right of sale from the 
right of importation under State regulations or prohibitions, 1 would 
mass an array of citations from Brown v, Maryland down covering 
that specific point. I have stated that under the power of Congress 
it was competent for it to prescribe the manner in which imported 
articles should become " commingled with the mass of property within 
the State." Down to the passage of the Wilson law, imported intoxi- 
cating liquors were held not to have become commingled with the mass 
of propert}^ within the State, and therefore subject to State jurisdic- 
tion, until after their delivery to the consignee and the first sale by 
him in the original unbroken package. 

B}^ the passage of the Wilson law, as interpreted by the Supreme 
Court in the Rhodes v. Iowa case. Congress set forward the time when 
State jurisdiction could attach, by divesting intoxicating liquors of 
their interstate-commerce character after their arrival in the State and 
before sale. Our contention is that under its plenary powers Con- 
gress can still further set forward this period of time and subject 
intoxicating liquors to the jurisdiction of the State into which they are 
shipped upon their arrival within the State, both before and after 
delivery. Now, in view of all these facts, the decision of the Supreme 
Court in the Vance v, Vandercook case is readily understood. They 
had held in the Rhodes case that, under the language of the Wilson 
law. Congress did not submit imported intoxicating liquors to the juris- 
diction of the State into which tney were shipped until after they were 
delivered to the consignee. 

The specific point at issue in the Vance v. Vandercook case was the 
right of a person to import liquors from another State for his own 

Personal use. The court held, as above quoted, that this right was 
erived from the Constitution of the Unitea States and did not rest on 
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the grant of State law. There is nothing in that language, even if it 
were not the supreme law of the land, wnich we feel disposed to con- 
trovert, nor is there anything discomfiting to us in our endeavor to 
secure the passage of this bill except in so far as members may be 
misled by misinterpreting the doctrine which we believe it affirms. 
Such a right we concede does not rest on the grant of the State law. 
Such a right we concede is derived by implication from the Constitu- 
tion of the United States, and we contend that if so it must be under 
some article or section of that instrument. 

There is no such article or section to which the opponents of this 
measure can point except the eighth section of article one, which 
delegates to Congress power to regulate commerce with foreign 
nations, among the several States, and with the Indian tribes. There 
is no suggestion in this section of an inalienable right to import 
intoxicating liquors for one's personal use which Congress, under 
its plenary power to regulate interstate commerce, can not directly 
control or regulate or prohibit. This contention of ours against the 
inalienability of such a right is given additional color by the decision 
in the Mugler v. Kansas case, wherein the court held that the right 
to manufacture intoxicating liquors for one's personal use was not an 
inalienable right and could be abridged by legislation, and property 
used for such unlawful manufacture could be confiscated. In Kidd v. 
Pearson it was held that a citizen had no right to manufacture intoxi- 
cating liquors contrary to the laws of his commonwealth even when 
such liquors were intended solely for exportation without the State. 
The Supreme Court has further held, in the Crowley v. Christensen 
and other cases, that the right to sell intoxicating liquors, so far as 
such a right exists, does not inhere in a citizen of a State or of the 
United States. 

1 have carefully sought information on this point, and 1 know of no 
State that directly attempts to forbid the personal use of intoxicating 
liquors. During the course of the previous questioning by members 
of the committee, I hurriedly adverted to the reason for this. It must 
be confessed all round that all this legislation which is directed against 
the manufacture and sale of intoxicating liquors is intended to mini- 
mize their use and the evils that are known to flow therefrom, and of 
which even the Supreme Court itself has repeatedly taken cognizance. 
It is asked, then, why not limit the operations of this proposed bill so 
that liquor intended for personal use shall be exempt. The reason for 
this is that we believe that the States which know their conditions and 
their needs, and are best able to provide for the safety, health, and 
morals of their people, ought to have absolute and untrammeled con- 
trol of this subject-matter, and it is due from Congress to cooperate 
to that end and thus furnish what Mr. Justice Johnson called, m his 
concurrent opinion in the Gibsons v. Ogden case, ''a frank and candid 
cooperation for the general good." 

We therefore earnestly urge the committee favorablj^ to recom- 
mend this bill in its present form without qualifying amendment, as 
we believe that all the interests of their citizens will be safe in the 
hands of the various States in the Union. I trust that the members 
of this committee are not to be swayed by the threats that have been 
made by the opponents of this measure, when dire vengeance at the 
polls has been suggested as the price of friendliness to this bill, for, 
without entering into detail, I may say that if the opposition proposes 
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to take that tack it may be that they shall drive the proponents of this 
measure, if their prayer is granted, to take active steps to preserve 
harmless the men who supported this fair and reasonaole contention 
of the States for control of this impoi*tant subject so vital to their 
welfare. 

In this connection I need only say in Dassing that recent experiences 
in Ohio and some other States in the Union, where our forces have 
been mobilizing and have been trained in the duties of good citizen- 
ship, give some color to. our statement that we think we shall be able 
effectively to stand by the men who do right and do not ignore the 
earnest and reasonable plea of the States for redress along this line. 

During the course or the hearing, the opponents of this measure 
stated that the census of the United States showed that men who 
drank were better risks for life insurance companies than those who 
do not^ and, as proof of the falseness of this ste,tement, 1 submit the 
following testimony from various companies: 

Below we give the opinions of various insurance companies as to the superiority of 
total-abstinence risks. 

Question. As a rule, other things being equal, do vou consider the habitual user 
bf intoxicating beverages as good an insurance ^^risk" as the total abstainer? If 
not, why not? 



Company. 



iEtnaLife 

Alpha Life , 

American Legion of Honor 

Bankers' Life , 

Berkshire Life 

Brooklyn Life 

Chenango Mutual Benefit 

Citizens^ Mutual Life 

Covenant Mutual Life 

Dominion Life 

Equal Rights Life Association 

Equitable Mutual Life and Endow- 
ment Association. 

Fidelity Mutual Life Association 

Hartford Life 

Home Friendly Society , 

Knights of the Maccabees 

Knights Templar and Masons Life 
Indemnity. 

Knights Templar and Masonic Mu- 
tual Aid Association. 

Manhattan Life 

Manufacturers' Temperance and Gen- 
eral Life. 

Masonic Life Association of Western 
New York. 

Massachusetts Mutual Life 

Michigan Mutual 

Mutual Life 

New York Life 

Odd Fellows' Mutual Benefit Society!! 

Order of Scottish Clans , 

Pacific Mutual Life 

Protective Life Association 

Provident Savings Life Assurance 
Society. 

Provincial Provident Institution 

Register Life and Annuity , 

Royal Templars of Temperance , 

Royal Union Mutual Life , 

Security Mutual Life 

Sun Life Assurance , 

Union Central Life , 

Union Life , 

Union Mutual Life 

United States 

Washington Life 



Answer. 



No. Drink diseases the system and shortens life. 

No. Drink ruins health. 

No. statistics show them not equal risks. 

No; for habit is liable to gtow. 

No. Drink destructive to health. 

No. 

No. More dangerous in acute diseases. 

No. Abstainers most desirable. 

Excessive use injures system and shortens life. 

No. Weakens constitution to resist disease. 

No. 

No. Drink impairs vitality; less likely to throw of! disease. 

No. Less vitality and recuperative powers. 

No. Moderate use lays foundation for disease. 

No. Because of far greater death rate. 

No. Drink tends to destroy life. 

No. Drink lessens ability to overcome disease. 

No. Total abstainer the better risk. 

Depends on quantity used. 

No. Experience shows longevity of abstainers greater. 

No. Twenty-two years' experience shows them short-lived. 

No. Drink causes organic changes. Reduces expectation of 

life nearly two-thirds. 

No. Drink dangerous to health and longevity. 
No. 
No. 
No. 
No. 
No. 
No. 
No. 



No. 
No. 
No. 
NO. 
No. 
No. 
No. 
No. 
No. 
No. 



More liable to colds, bronchial troubles, etc. 
Predisposes to disease. 
Drink lessens powers to resist disease. 
Drink cuts short life expectation. 

Less resistance to disease and more liable to accident 

Death rate much lower among abstainers. 

Apt to exceed "Anstie's limit." 

Drink shortens life. 

Drink injures constitution. Habit apt to grow. 

Use tends to shorten life. 

More likely to drink to excess. 

Use affects heart, stomach, liver, and kidneys. 



Depends on age and amount used. 
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During the hearing some statements were also made by the oppo- 
nents of this measure, concerning the ill effects of the Sunday closing 
law in Missouri. In refutation of these statements I present the fol- 
lowing statistics from Missouri, showing the diminution of crime and 
other good results of the Sunday closing law: 

Sunday closing decreases Sabbath crime 40 per cent — Police figures from five cities show 
saving in criminal costs of f27fi00 in one year — Arrests for all misdemeanors and fel- 
onies less in 1905 than in preceding years — St. Louis's financial ^ain by putting lid on 
saloons amounted to f 18, 000 — Authorities report moral tone of cities greatly benefited by 
law enforcem^ent — Reports from whole State show results are general, 

[Republic special.] 

Jbffebson City, March 24' — Enforcement of the Sunday law durine 1905 in cities 
formerly ran ''wide open'' has, according to jinformation gathered by Statisticians 
J. H. Nolan and A. T. Edmonstone, of the State bureau of statistics, saved to those 
five cities in a year's time $27,955 in criminal costs, and reduced all crime about 20 
per cent. 

Sunday crime, when considered alone, has been reduced 40 per cent. The saving 
in criminal costs would alone be favorable argument for this good government had 
there been no moral benefits derived and did not wives and children ^in thereby 
through receiving money for clothes and food and other necessities which formerly 
on Sundays j)as8ed over saloon bars. 

In St. Louis alone the saving in criminal costs in one year represents more than 
enough to construct a hospital adequate to house 100 consumptives and provide them 
with food, fuel, and medicine for 100 days. Careful estimates based on returns made 
by the St. Louis police department show that the saving there for one year in crim- 
inal costs wafi $18,220. 

If the citizens would set aside this sum for a tuberculosis sanitarium it would only 
require $12,000 to erect the eleemosynary institution, and $6,200 to run it for the 100 
days, and there would still be left $22 to be used for emergencies. 

The police of five cities, St. Louis, Kansas City, St. Joseph, Sedalia, and Chilli- 
cothe, furnished the figures which are used in the following summaries: 

RESULTS IN ST. LOUIS. 

The returns from the police of St. Louis are given first. In 1904 a total of 4,226 
arrests were made on Sundays for misdemeanors, which, at an average of $10 each, 
cost the citizens $42,260. In 1905 the arrests on Sundays for misdemeanors sank to 
3,514, which, at $10 each, cost $35,140, a decrease of 712 arrests and of $7,120 in costs. 

The police r/ecords reveal that 1903 was the banner year in St. Louis for arrests for 
felonies committed on Sundays, and that there were 552 of such violations. Two 
years later, 1905, found a decrease to 441, and this was a year which had fifty-three 
Sundays, one more than is generally the case. The decrease is 111. 

The average cost of a felony case is $100, which means that the decrease in criminal 
cost in felony cases was $11, 100. With the saving in misdemeanors the total decrease 
to St. Louis was $18,220. 

KANSAS CITY FIGURES. 

Figures furnished by John Hayes, chief of police of Kansas City, show that the 
enforcement there of the Sunday law has not only saved this metropolis several 
thousand dollars in criminal costs, but has brought about much moral good. In 
1903 the total arrests on Sunday for misdemeanors reached the high figures of 1,925. 
The next year saw a slight improvement, but in 1905 there was a still better state of 
affairs, as only 1,383 arrests were made, and this with 53 Sundays in the year. 

The figures of Chief Hayes 'show other improvements. In 1903 on Sundays in 
Kansas City there were 7 serious assaults, as compared to only 1 recorded for the 
Sundays of 1905. Six murders were committed on the Sundays of 1903 and 6 on the 
Sundays of 1904, with none for the Sundays of 1905. On the Sundays of 1903 there 
were 1,130 arrests for common disturbances; in 1904, 1,050, and in 1905 just 678. 
For discharging firearms in 1903 there were 6 arrests; 1904, 10 arrests, and 1905, 1 
arrest. For destruction of property in 1903 there were 25 arrests; in 1904, 29, and in 
1905 the total was 22. On the Sundays of 1904 there were 10 arrests for "canning 
beer," and on the Sundays of 1905 not one. For gambling 376 arrests were made on 
the Sundays of 1903, and on the Sundavs of 1905, 257. 
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RESULTS IN ST. JOSEPH. 

Good results are recorded in St. Joseph in 1905 from the enforcement of the Sun- 
day law. In 1903 17 arrests occurred for felonies; in 1904, 15, and on the Sundays 
of 1905, 7. Two homicides took place on Sunday in 1904, and in 1905 not one. On 
Sundays in 1903 there were 195 apprehensions for intoxication, and on the Sundays 
of 1905, 170. For ordinary disturbances, Sunday arrests were 128 in 1904 and 103 in 
1905. For careless driving on Sundays of 1903 7 arrests were made, with 2 for 1905. 
For miscellaneous offenses growing out of the free use of intoxicants, the arrests on 
Sundays of 1903 were 22, and on Sundays of 1905, 6. 

SEDAJ.IA IMPROVEMENTS. 

Marked improvement was shown in Sedalia during 1905 over both 1903 and 1904 
because of the rigid enforcement of the Sunday law. The Sabbaths of 1903 had 41 
arrests for misdemeanors; the Sabbaths of 1904, 35, and the Sabbaths of 1905, 24. 
On Sundays in 1903 there were 134 arrests in Sedalia for drunkenness, and only 51 
for the Sundays of 1905. 

The law-enforcing regime has benefited Chillicothe, the police say. In 1903 2 
Sunday arrests were made for felonies and 3 for common assaults, but on the Sundays of 
1905 there were no arrests for either of these offenses. The police records for 1904 
give 4 arrests for Sunday disturbances and for the Sundays of 1905 3. For other 
offenses charged to the Sundays of 1903 65 arrests are credited; 1904, 43 arrests, and 
on the Sundays of 1905, 27. 

RESULTS IN THE AGGREGATE. 

The police records of everv city in the State show a similar improvement for 1905 
over either 1903 or 1904. The following table gives the estimated saving in criminal 
costs for the cities mentioned above: 

St. Louis $18,220 

Kansas City 6,570 

St. Joseph 2,050 

Sedalia 685 

Chillicothe 430 

Total 27,955 

Concerning the effects of prohibition in the State of Kansas I quote 
the following clipping from the Kansas City Star: 

Of the 105 counties in Kansas only 21 have any paupers. Twenty-five counties 
have no poorhouses, 35 have their jails absolutely empty, and 37 have no criminal 
cases on tneir dockets. 

The beneficent effects of prohibition in the State of Maine have 
been set forth by the gentleman from Maine, who is a member of this 
committee, in a very able article on the subject of prohibition in 
Maine, which was printed in the Philadelphia Record a few years ago. 
And his statements have been corroborated by Senators and by gov- 
ernors of that State. 
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